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INTRODUCTION 


Today  in  the  Commonwealth  of  Massachusetts  a person 
whose  rights  are  affected  by  an  administrative  agency 
should  be  entitled  to  a "fair11  consideration  of  his  case. 

In  the  process  of  such  consideration,  he  should  not  be  de- 
prived of  life,  liberty  or  property  without  due  process  of 
law.  In  the  states  we  have  examining  boards,  groups  and 
other  bodies  that  pass  on  the  competency  of  engineers, 
physicians,  midwives,  peddlers,  lawyers,  professions, 
plumbers,  etc.l  There  are  water  commissions,  industrial 
courts,  child  welfare  boards  and  hundreds  of  other 
agencies  that  control  and  determine  the  rights  of  indi- 
viduals.1 2 * 4 This  growth  has  increased  by  significant  pro- 
portions within  the  last  forty  years.^  in  the  Commonwealth 
of  Massachusetts  there  are  some  one  hundred  and  twelve 
of  these  agencies.  With  a realization  of  the  importance 
of  the  interests  affected  by  these  agencies  we  are  immedi- 
ately conscious  of  the  serious  injury  possibly  done  to  an  in 
dividual  who  cannot  effectively  communicate  his  ideas  to 


1.  E.  Freund,  The  Growth  of  American  Administrative 
Law.  Thomas  Law  Book  Company,  St.  Louis,  1923,  p.  111. 

2.  Ibid. . p.  111. 

3o  Ibid. f p.  112. 

4.  Manual  for  the  General  Court.  Commonwealth  of 
Massachusetts.  Boston,  1949-1950 . 
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the  agency.  How  shall  the  individual  face  the  single 
commissioner  or  the  hoard?  Is  not  his  case  at  a disadvan- 
tage because  he  is  unfamiliar  with  procedure  and  presenta- 
tion? Is  there  opportunity  to  convert  statements  asked  by 
other  parties  where  counsel  is  not  afforded?1 

In  order  to  effectuate  MfairM  consideration  of  indi- 
vidual rights,  it  is  the  contention  of  this  thesis  that 
every  agency  of  the  state  government  should  allow  an  in- 
dividual the  right  to  be  heard  by  counsel.  The  opportunity 
should  be  afforded  somewhere  along  the  line  of  administra- 
tive consideration.  That  is,  either  at  the  initial  con- 
sideration, at  a hearing,  on  appeal  from  the  ruling  before 
the  agency  or  in  a Judicial  court. 

Unfortunately,  such  an  opportunity  has  been  granted 
in  a sketchy  fashion.  It  has  been  limited  frequently  to 
the  "quasi- Judicial”  hearing.2 3  Its  existence  has  been 
limited  by  considerations  of  the  separation  of  powers. ^ 

Originally  in  England  the  Common  Law  did  not  provide 
the  right  to  counsel  to  a person  charged  with  a felony.  Yet, 
in  practice,  in  civil  cases  and  with  persons  indicted  for 


1.  V.  Robson,  Justice  and  Administrative  Law.  Second 
edition,  Stevens  and  Sons,  Limited.  London,  1947,  p.  460. 

2.  Parker  v.  Kirkland,  298  111.  340,  18  N.E.  2d  709 

(1937). 

3.  Panama  Refining  Co.  v.  Ryan,  293  U.  S.  3^8,  55  S.Ct. 
241  79  L.  ed.  446  (1935). 
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misdemeanors  counsel  was  allowed. ^ The  rule  was  abolished 
as  to  treason  in  1688  but  was  retained  until  1836  by 

p 

statute.  The  law  came  to  recognize  that  assistance  should 

not  be  denied  to  save  a life  although  Lord  Coke  contended 

that  the  court  was  the  counsel  for  the  prisoner. 3 At 

least  twelve  of  the  Colonies,  however,  recognized  that  the 

right  to  counsel  in  criminal  prosecutions  should  exist  at 

least  in  the  case  of  capital  offenses  and  more  serious 
k 

crimes.^ 

In  the  United  States,  the  Fifth  and  Fourteenth  Amend- 
ments of  the  Constitution  provided  for  “due  process”  but  in 
Hurtado  v.  California,  it  was  contended  that  this  did  not 
guarantee  procedural  safeguards  such  as  representation  by 
counsel  to  the  states. 3 Although  this  doctrine  was  later 


1.  T.  Cooley,  A Treatise  on  the  Constltut lonal  Limi- 
tations . 8th  edition,  Little  Brown  and  Company.  Boston, 
1927,  p.  698  et  seq. 

2.  Ibid.,  p.  698  et  seq. 

3.  Ibid.,  p.  698  et  seq. 

4.  Connecticut.  Swift,  Zephaniah,  A System  of  the  Laws 
of  the  State  of  Connecticut.  Windham  V.  II  Book  5 PP*  398, 
399.  Delaware.  Article  25  Constitution  of  1776.  Georgia. 
Article  3 Section  8 Constitution  of  1798.  Maryland.  Article 
19  Constitution  of  1778.  Massachusetts  Part  I Article  12 
Constitution  of  1780 . New  Hampshire  Part  I Article  15  Con- 
stitution of  1784.  New  Jersey  Article  16  Constitution  of 
1776.  New  York  Article  34  Constitution  of  1774.  North  Caro- 
lina Chapter  115  Section  85  Session  Laws  1777.  South  Caro- 
lina Act  of  August  20,  1731.,  Grimke  Public  Laws  1682-1790 
p.  130.  Virginia.  Chapter  7 Section  3 Laws  of  Virginia. 

5.  Hurtado  v.  California,  110  U.  S.  5l6,  4 S.Ct.  Ill, 
28  L.  ed.  232  (1884). 
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repudiated,^  it  is  true  that  in  Massachusetts  today  the 
privilege  of  representation  appears  to  be  a right  only  in 
capital  cases.1 2 3 4  This  restricts  the  privilege  to  certain 
types  of  criminal  cases.  Such  has  been  the  advance  of  Com- 
mon Law. 

Is  it  possible  in  Massachusetts  to  expect  that  such  an 
opportunity  should  be  extended  to  parties  before  adminis- 
trative agencies  - not  Judicial  courts?  May  not  the  prob- 
lem be  solved  as  provided  in  the  Administrative  Procedure 
Act  in  which  the  opportunity  exists  if  desired  and  asser- 
ted?-^ Or  it  might  be  accomplished  by  an  administrative 
court.  An  attempt  to  effectuate  such  a court  has  failed 
at  least  once  in  this  Jurisdiction.^ 

The  purpose  of  this  thesis  is  to  discover  in  the  cases, 
statutes,  rules  and  regulations  of  Massachusetts  the  weak- 
nesses in  procedure  with  reference  to  representation  by 
counsel  and  in  which  agencies  improvement  should  be  made. 

It  should  be  noted  that  the  desired  goal  has  been  but 
partially  accomplished  by  statute  and  actual  usage.  Thus, 
as  will  appear  below,  some  statutes  specifically  guarantee 

1.  See  Powell  v,  Alabama,  287  U.S.  45,  66,  53  S.Ct. 

55,  77  L,  ed.  158  (1932) . 

2.  See  MacDonald  v.  Commonwealth,  173  Mass.  322, 

53  N.E.  874  (1899). 

3.  Federal  Administrative  Procedure  Act,  U.  S.  Gov't. 
Printing  Office,  Washington,  1946,  Section  6(a). 

4.  House  Bill  No.  1107 „ 1941. 
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the  opportunity  for  counsel  to  the  aggrieved  party.  Or  they 
may  provide  a "hearing1'  in  which,  depending  upon  the  type  of 
administrative  act  involved,  the  agency  does  or  does  not 
provide  the  chance  for  representation.  We  shall  note  that 
the  ideal,  at  least,  would  afford  the  privilege  wherever 
statute  calls  for  "a  hearing."  Thus  according  to  Justice 
Sutherland,  in  our  own  country,  the  requirement  of  a hearing 
always  includes  the  right  to  the  aid  of  counsel  when  de- 
sired and  if  asserted. ^ This  view  is  supported  by  a number 
of  state  decisions  including  decisions  in  New  York,  at 
least  one  in  Illinois  and  one  in  Connecticut.2 3 4  However, 
the  cases  show  a possibility  that  the  general  statement  of 
Justice  Sutherland  might  well  be  qualified  in  the  partic- 
ular application  to  situations.  Thus  in  the  Fallon  Case 
in  New  York,*^  the  right  to  counsel  had  been  specifically 
guaranteed  by  statute;  in  the  Ellett  Case,^  personal  rights 
of  a demoted  fireman  were  involved  and  in  the  Connecticut 


1.  See  Powell  v.  Alabama,  pp.  68,  69. 

2.  People  ex  rel  Fallon  v.  Wright,  7 App.  Div.  I85, 

40  N.  Y.  Supp.  285  (1896);  People  ex  rel  Ellett  v.  Flood, 

64  App.  Div.  209  71  N.  Y.  Supp.  1067  (1901);  People  v. 
Nokomis  Coal  Co.,  308  111.  45,  139  N.E.  41  (1923);  Avery 
v.  Studley,  7^  Conn.  272,  50  Atl.  752  (1901). 

3.  People  ex  rel  Fallon  v.  Wright. 

4.  People  ex  rel  Ellett  v.  Flood. 
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case1  the  decision  was  actually  made  on  the  ground  that  the 
hearing  was  unfair  rather  than  on  the  failure  to  supply 
counsel.  The  implication  might  be  made  in  the  latter  case 
that  if  the  hearing  had  been  otherwise  fair,  the  represen- 
tation of  counsel  would  not  have  been  a ground  for  over- 
ruling the  administrative  determination.  It  is  clearly  con- 
sistent, however,  with  the  theoretical  concepts  of  ”due 
process11  that  the  right  to  counsel  should  be  granted  in  all 
cases  where  a hearing  is  provided  and  such  is  the  indica- 
tion of  the  standard  authorities.2 3 4 5  This  view  was  more 
recently  expressed  by  the  Attorney  General  of  the  United 
States.^  Such  a view  is  consistent  with  the  need  in  any 
hearing.  Even  the  intelligent  layman  is  lost  among  the 
procedural  snags  and  must  have  the  guiding  hand  of 
counsel.^ 

When  Ma  hearing”  is  not  provided  for  in  the  statutes 
a party  may  be  represented  by  counsel  depending  upon  the 
type  of  act  in  question  and  the  usage  of  the  agency. 

Here  is  involved  practical  considerations.  Individuals 
want  their  needs  satisfied  at  the  expense  of  rights  under 
the  Bill  of  Rights. 5 The  idea  was  expressed  by  Justice 


1.  Avery  v.  Studley. 

2.  T.  Cooley,  p.  708. 

3.  33  Op.  Attorney  General  17,  19  (1921). 

4.  See  Powell  v.  Alabama,  pp . 68,  69. 

5.  E.  Freund,  The  Growth  of  American  Administrative 
Law.  Thomas  Law  Book  Company,  St.  Louis,  1923,  p.  111. 


Holmes  when  he  said  that  the  government  could  hardly  go  on 
if  to  some  extent  property  and  individual  rights  did  not 
yield  to  police  power. 1 This  indicates  a conflict  of 
efficiency  and  the  fear  of  arbitrary  control  over  persons 
and  property  that  is  important  to  us  in  that  it  limits 
agency  action  in  presenting  or  not  presenting  a party 
with  the  opportunity  for  counsel  in  the  absence  of 
statute. 

In  this  study  specific  statutes  of  Massachusetts  are 
analyzed  with  the  view  to  a definite  conclusion.  Cases  are 
examined  in  order  to  discover  their  relation  to  a partic- 
ular set  of  facts.  From  these  cases  it  is  possible  to 
substantiate  and  modify  the  conclusions  of  the  statutory 
study.  In  addition,  the  historical  method  is  employed  to 
present  the  background  of  the  study,  to  set  the  stage  and 
show  the  need  for  the  work.  A "questionnaire"  has  been 
used  for  purposes  of  interview  to  verify  and  substantiate 
the  statutory  study. 

As  indicated  above,  whether  or  not  an  agency  provides 
representation  by  counsel  to  an  aggrieved  party  may  depend 
upon  the  type  of  administrative  act  done.  For  this  reason, 
the  study  is  divided  into  chapters  representing  types  of 
administrative  acts.  According  to  J.  E.  Hart,  there  are  at 


1.  See  Penn.  Coal  Company  v.  Mahon,  260  U.  S.  393> 
419,  420,  43  S.Ct.  158,  67  L.  ed.  322  (1922). 


least  five  types. ^ Although  these  acts  are  not  clearly  dis- 
tinguished from  one  another  and  frequently  overlap,  a study 
based  upon  such  a classification  facilitates  a breakdown 
of  each  agency  into  vital  functions.  The  powers  of  exam- 
ination include  investigation  of  corporate  books,  business 
accounts,  etc.  Summary  powers  cover  seizure  of  property 
and  arbitrary  action  to  promote  health,  morals  and  taxa- 
tion.  The  rule-making  power  covers  agency  elaboration  or 
interpretation  of  statutory  provisions  and  the  application 
of  * standard"  statutes  to  specific  parties.^  The  direct- 
ing powers  apply  to  management  orders  made  by  the  board. 5 

£ 

Enabling  acts  cover  the  field  of  licensing. 

Agencies  not  listed  in  the  body  of  the  paper  are 
not  pertinent  to  the  study  for  their  acts  and  powers  do 
not  affect  persons  or  property.  For  clarification  of  this 
point  see  appendix. 


1.  J.  E.  Hart,  An  Introduction  to  Administrative  Law. 
F.  S.  Crofts  and  Company,  New  York,  1940,  Chapters  8,  9, 

10,  11,  14. 

2.  Ibid. . Chapter  10. 

3.  Ibid. . Chapter  14. 

4.  Ibid. . Chapter  8. 

5.  Ibid. . Chapter  9. 

6.  Ibid. . Chapter  11. 
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CHAPTER  I 


REPRESENTATION  AND  INVESTIGATION 


For  effective  operation  many  administrative  agencies 
must  utilize  powers  of  examination  or  investigation.'*'  Acts 
of  examination  must  not  be  used  as  merely  fishing  expedi- 
tions to  find  evidence;^  yet  within  recent  years  the  trend 
is  toward  extensive  use  of  these  powers.  The  authority 
of  an  agency  to  compel  a witness  to  give  information  before 
it  is  judicial  and  Mdue  process'*  requires  that  a party 
forced  to  provide  such  information  has  recourse  to  the 
courts.^  According  to  one  authority,  there  is  no  need 
for  representation  before  the  agency  at  the  time  that  in- 
formation is  provided. 5 Likewise,  in  Massachusetts,  rep- 
resentation by  counsel  where  an  agency  exercises  investi- 
gatory powers  is  often  provided  not  at  the  hearing  but 
later  in  the  courts.  This  satisfies  the  criterion  set  by 
this  thesis. 


1.  J.  E.  Hart,  p.  205. 

2.  Ellis  v.  Interstate  Commerce  Commission,  237  U.S. 
434,  435,  35  S.Ct.  645,  59  L.  ed.  1036,  1041  (1915). 

3.  Electric  Bond  and  Share  Co.  v.  Securities  and  Ex- 
change Commission,  303  U.S.  419,  437.  58  S.Ct.  411,  82  L. 

ed.  936  (1938). 

4.  Interstate  Commission  v.  Brimson,  154  U.S.  447 
14  S.Ct.  1125,  38  L.  ed.  1047.  (1884). 

5.  E.  Freund,  p.  175. 
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A typical  fact  finding  agency  of  Massachusetts  which 

uses  powers  of  investigation  is  the  Art  Commission A 

party  providing  information  for  the  Commission  is  not  en- 

2 

titled  to  representation  by  statute.  The  agency  advises 

the  Governor  as  to  improvement  of  public  buildings  and  the 

3 

care  of  art  treasures. 

More  extensive  are  the  powers  of  the  Commission  £& 
Administration  and  Finance f established  to  inquire  into 
the  affairs  of  the  Commonwealth  and  to  promote  efficiency 
and  economy.^  It  has  authority  to  call  witnesses  before 
it,  who  are  subject  to  fine  upon  failure  to  testify,  are 
not  compelled  to  incriminate  themselves  and  are  not  guar- 
anteed representation  by  counsel. 5 The  work  of  the  agency 
is  advisory,  and  as  long  as  the  statute  assures  the  wit- 
ness that  no  statements  need  to  be  given  that  will  in- 
criminate him,  there  is  perhaps  no  direct  loss  of  property 

■ ; i! 

or  individual  rights  by  the  mere  presentation  of  evidence. 
Nevertheless,  to  assure  rights  of  the  individual  there  is 
an  appeal  to  the  Governor  and  Council.^  Moreover,  when 
the  party  refuses  to  appear,  the  Commissioner  may  bring 


1.  Annotated  Laws  of  Massachusetts  Tercentenary  Ed- 
ition, Wright  and  Porter  Printing  Co.,  Boston,  1935>  Ch.  7, 
S.  22. 

2.  Ibid. r Ch.  6H,  S.  22. 

3-  Ihjd. . Ch.  6H,  S.  22. 

A.  Mass.  Gen.  Law.?  (Ter.  ed.  1932)  Ch,  7,  S.  7. 

5.  Ibid..,  Ch.  7,  S.  11. 

6.  Deputy  Commissioner  Ralph  E.  Houghton.  See 
appendix. 


contempt  proceedings  against  him  in  the  Superior  or  Supreme 
Judicial  Courts.1 2 3 4 5 6 7 8 9  In  these  judicial  actions  the  party  could 

O 

be  represented  by  counsel. 

The  Commission  on  Alcoholism  is  purely  a fact  finding 
body  for  the  benefit  of  the  Legislature;  it  holds  no  hear- 
ings and  allows  parties  providing  information  no  represen- 
tation^ The  Commission  on  the  Control  of  Alcoholic  Bever- 
ages holds  hearings  and  parties  are  entitled  to  counsel 
whenever  they  assert  a desire  therefor.^ 

The  Department  of  Agriculture  exercises  full  and  un- 
restrained powers  of  examination  over  property  including 
plants  and  diseased  trees. 5 And  for  purpose  of  livestock 
disease  control  there  is  complete  power  to  examine  witness- 
es.^ Appeal  is  allowed  to  the  Superior  Court. ^ Similar 
powers  are  given  to  divisions  of  the  Department  as  will  be 
noted  below. 

Comparable  authority  is  given  to  the  Department  of 

Q 

Banking  and  Insurance  when  it  examines  banks  of  the  State 
as  well  as  insurance  companies, 9 and  requires  the  cost  of 


1.  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Ch.  7,  S.  11. 

2.  Superior  Court  Rules.  Fidelity  Press,  Boston, 
1932,  p.  1. 

3.  Chairman  J.  Morrison  Faulkner.  See  appendix. 

4.  Secretary  William  H.  Hearn.  See  appendix. 

5.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  128  S.  16-31. 

6.  Ibid. . Ch.  129,  S.  10. 

7.  Commissioner  John  Chandler.  See  appendix. 

8.  Mass.  Sen.  Laws  (Ter.  ed.  1932)  Ch . 167,  S.  2. 

9.  Ibid. . Ch.  175,  S.  4. 


audits  to  be  borne  by  banks, ^ and  orders  financial  returns 
periodically.1 2 * 4 5 6  Money  to  be  paid  into  the  Department  under 
the  audit  statute  may  be  gathered  by  the  Attorney  General 
in  legal  act  ion. 3 Here  only  could  a complaining  bank  have 
representation,  but  it  appears  that  such  is  not  the  case  in 
practice 

The  Department  of  Labor  and  Industries  exercises  its 
powers  of  investigation  when  it  finds  facts  to  solve 
problems  of  distribution  and  the  sale  of  commodities  in  the 
Division  of  the  Necessities  of  Life."’  Such  is  true  in  the 
inspection  of  labor  and  factory  conditions^  regarding  em- 
ployee health.'7 8 9  And  on  complaint  from  the  Board  of  Con- 
ciliation and  Arbitration,  it  may  investigate  labor  con- 

Q 

ditions,  and  question  witnesses.  There  is  no  statutory 

provision  for  representation  to  any  party  questioned  by  the 

Department  but  in  actual  practice  there  seems  to  be  adequate 

9 

representation  by  counsel. 


1.  I bid . . Ch.  169,  S.  6. 

2.  Ibid. . Ch.  169,  S.  9. 

3»  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  168,  S.  19. 

4.  Counsel  J.  E.  Curry.  See  appendix. 

5.  Ibid. . Ch.  23,  S.  9F. 

6.  Ibid. . Ch.  149,  S.  3. 

7.  Ibid. . Ch.  150,  S.  3. 

8 . Ibid. . Ch.  150,  S.  7. 

9.  Mr.  Alfred  Coulthard. 


See  appendix. 
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The  Department  of  Public  Safety  acts  by  way  of  examina- 
tion when  it  inspects  buildings.^*  Statute  provides  no  hear- 
ing nor  representation  to  the  party  who  provides  the  Depart- 

p 

ment  with  information.  This  includes  inspection  of  boilers 

by  a Board  of  Boiler  Rules. ^ The  investigatory  powers  of 

this  agency  allow  full  action  without  representation. 

Results  of  findings  principally  affect  property. 

The  Department  of  Public  Utilities  has  power  to  inves- 

4 

tigate  any  person  using  a public  service.  This  broad 
power,  however,  is  not  exercised  arbitrarily  but  the  witness 
is  entitled  to  representation  when  he  appears  before  the 

5 

Department.  In  the  Division  of  Motor  Vehicles  the  privilege 
is  specifically  granted  at  any  hearing.^  Inspection  of  re- 
ports and  accounts  is  allowed  and  any  complaint  from  such 
investigation  may  be  taken  to  the  Commissioner  on  appeal.^ 
Then  a hearing  with  representation  would  be  given. 

The  Department  of  Public  Welfare  has  extensive  powers 
of  inspection  pertaining  to  conditions  of  life  surrounding 

Q 

individuals  subject  to  its  care.  An  advisory  board  is 


1.  Mass.  Q-en.  Laws  (Ter.  ed.  1932)  Ch.  143,  3.  13. 

2.  Ibid. . Ch.  143. 

3.  Ibid..  Oh.  146. 

4.  Mass.  Pen.  Laws  (Ter.  ed.  1932)  Ch.  155,  S.  8. 

5.  Mr.  James  M.  Cushing.  See  appendix. 

6.  Department  of  Public  Utility  Rules.  Commonwealth 
of  Massachusetts,  Boston,  194?,  Rule  19. 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  121,  S.  3« 

8.  Ibid. . Ch.  121,  S.  3. 
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maintained  for  the  purpose.1 2 3 4 5 6  The  Department  may  also  inves- 

p 

tigate  all  cases  of  adopted  children.  There  is  appeal  to 
the  State  Commissioner  of  Public  Welfare  where  representation 
may  be  obtained. 3 When  the  Department  makes  investigation 
of  new  charity  corporations  and  renders  a decision  that  is 
unfavorable  a complainant  may  appeal  to  the  Superior  Court. ^ 

The  State  Planning  Board'"*  and  the  State  Ballot  Law 
Commission  do  not  prohibit  a party  from  appealing  before  the 
agency  and  from  being  represented  by  counsel  of  his  own 
choosing. 

The  Massachusetts  agencies  in  the  exercise  of  examin- 
ing powers  thus,  with  the  exception  of  agencies  where  the 
problem  of  representation  has  not  yet  been  involved,  grant 
the  opportunity  for  counsel  either  at  the  time  of  giving 
information  to  the  board,  at  a subsequent  hearing  of  the 
department  or  on  appeal  to  the  Courts.  These  provisions 
satisfy  the  contention  of  this  paper. 


1.  Ibid. . Ch.  121,  S.  3. 

2.  Ibid. . Ch.  119,  S.  1L. 

3.  Commissioner  Patrick  A.  Tompkins.  See  appendix. 

4.  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Ch.  180,  S.  6. 

5.  Chairman  Elisabeth  M.  Herlihy.  See  appendix. 

6.  Mr.  Clarence  Yanobsky.  See  appendix. 
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CHAPTER  II 

REPRESENTATION  AND  SUMMARY  POWERS 

As  will  be  noted  below,  there  are  agencies  in  Massa- 
chusetts that  use  summary  powers.  In  such  action,  usually 
no  hearings  are  provided,  if  the  work  is  affected  with  a 
public  interest.'1*  Yet  the  action  must  be  legitimate  in 
relation  to  the  problems  of  the  agency.  In  this  paper,  we 
notice  instances  where  counsel  is  allowed  to  a complainant 
aggrieved  by  summary  action.  The  instances  are  sufficient 
to  show  that  Massachusetts,  even  in  the  field  of  police 
powers,  has  given  some  relief  from  arbitrary  administrative 
action. 

Even  in  the  Boston  Police  Department  which  has  been 
listed  as  an  administrative  agency^  for  this  state,  a party 
is  not  denied  the  opportunity  to  be  represented  by  counsel 
of  his  own  choosing.  This  is  the  conclusion  of  the  Commiss- 
ioner.^ 

The  director  and  assistants  of  the  Department  of  Agri- 
culture have  power  to  confiscate  diseased  plants  and  trees--* 


1.  Storage  Company  v.  Chicago,  211  U.  S.  306,  317, 

£ 318,  53  L.  ed.  195,  29  S.Ct.  101  (1908). 

2.  Oceanic  Steam  Navigation  Company  v.  Stranahan, 

214,  U.  S.  320,  339,  295  Ct.  671,  53  L.  ed.  1013  (1909). 

3.  Manual  for  the  General  Court,  1949-1950. 

4.  Commissioner  Thomas  F.  Sullivan.  See  appendix. 

5.  Ma_ss.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  128,  S.  16-31. 
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and  to  kill  cattle.  This  includes  nursery  stock  and  reg- 
2 

ulation.  After  the  action  of  the  director  or  his  assis- 
tants, the  aggrieved  party  may  appeal  to  the  agricultural 
commissioner.  A hearing  must  be  held  and  the  decision  shall 
be  final. ^ The  statutes  have  provided  for  no  specific  pro- 
cedural safeguards  at  the  hearing  and  have  provided  for  no 
subsequent  appeal  to  review  the  Commissioner1 s decision. 

It  is  clear  that  if  the  statute  above  is  considered,  the 
bare  minimum  of  "due  process"  has  been  guaranteed.  But  a 
report  of  the  Commissioner  indicates  that  his  decisions  are 
subject  to  review  by  the  Superior  Court. ^ There  is  no  liti- 
gation on  the  books  to  contest  procedural  deficiencies  on 
the  Commissioner^  hearings.^  The  lack  of  specific 
guarantee  of  representation  by  counsel  under  this  statute 
is  consistent  with  the  power  of  "police"  and  in  accord  with 
full  administrative  discretion  relative  to  property  rather 
than  personal  rights. 

But  the  State  Reclamation  Board,  a branch  of  the  De- 
partment of  Agriculture  may  be  reviewed  by  the  Superior 
Court.  This  Board  is  made  up  of  one  employee  of  the  De- 
partment of  Health,  one  employee  of  the  Department  of 


1. 

Mass.  G-en,,  Lawg  (Ter.  ed.  1932) 

Ch.  128, 

s.  27. 

2. 

Mass.  G-en.  Laws  (Ter.  ed.  1932) 

Ch.  128, 

s.  25. 

3. 

Mass.  G-en,  Law$  (Ter.  ed.  1932) 

Ch.  128, 

s.  16-31 

4. 

5. 

Commissioner  John  Chandler.  See 
Mass.  Gen.  Laws  (Ter.  ed.  1932) 

i appendix 
Ch.  252, 

. • 

s.  7. 

Agriculture,  and  one  designated  by  each  of  the  two  mentioned 
departments.1  The  Board  may  declare  mosquito  breeding  areas 
as  public  nuisances,  may  repair  such  areas  and  may  apportion 
the  expense  e.mong  the  individuals  who  own  the  property  in- 
volved.  Before  so  doing  they  must  give  a hearing.-5  Thus 
in  reclamation  and  apportionment,  if  the  aggrieved  party  is 
not  entitled  to  representation  before  the  Board,  he  may 
exercise  that  privilege  before  the  Superior  Court.  This  is 
in  accord  with  the  rules  of  the  Court.  It  is  difficult  to 
account  for  the  fact  that  the  action  of  the  Commissioner  is 
final  and  the  action  of  the  Board  is  subject  to  review  with 
the  opportunity  for  representation. 

The  Appellate  Tax  Board  has  been  set  up  in  this  State 
to  allow  appeal  from  an  assessment  of  the  tax  commissioner 
or  from  a local  board  of  assessors.-^  This  Board  must  grant 
a hearing  upon  request  either  by  the  Board  itself,  or  by  a 
motion  from  the  tax  commissioner  or  upon  request  from  a 
claimant.^ 

The  procedure  before  the  Board  is  in  the  nature  of  a 
law  action  and  thus  the  claimant  is  guaranteed  the  right  to 
be  represented  by  counsel."'7  However,  it  has  been  clearly 


1.  Ibid. . Ch.  252,  S.  5B. 

2.  Ibid. . Ch.  252,  S.  5B. 

3*  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Ch.  252,  S.  5B» 

4.  Superior  Court  Rules.  Rule  1. 

5.  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Ch.  58A,  S.  8. 

6.  as  for  5* 

7.  Sears  v.  Nahant,  215  Mass.  234,  236,  102  N.E.  491 

(1913 ). 


set  out  that  the  procedural  guarantees  before  the  Board  are 

not  a matter  of  right  but  are  statutory  only.1 2 3 4 5 6  Thus  the 

claimant  must  exhaust  all  his  administrative  remedies  before 

he  resorts  to  the  contention  that  the  agency  has  violated 

procedural  safeguards.^  Moreover,  the  aggrieved  party  may 

wave  his  right  to  the  formal  procedure  of  the  Judicial 

hearing  and  may  accept  the  so-called  “informal  procedure1* 

without  representation  by  counsel. ^ 

Thus  the  complainant  is  entitled  to  representation 

before  the  Board  on  appeal  from  an  apportionment  of  taxes 

A 

resulting  from  a sale  or  mortgage  of  land,  an  excise  tax 

c c 

on  motor  vehicles  or  trailers,-7 8 9  an  abatement  of  income  tax, 

7 

an  appeal  from  a bank  assessment  based  on  net  income'  after 
decision  of  the  Bank  Commissioner,  an  appeal  from  a savings 
bank,  trust  company,  corporation  or  life  insurance  company,® 
and  an  appeal  from  a tax  on  the  sale  of  gas  and  motor  oil 
after  a decision  without  a hearing.^ 

Decisions  of  the  Tax  Commissioner  without  hearing  may 
be  appealed  to  the  Appellate  Tax  Board  when  there  has  been 
the  summary  revocation  because  of  the  failure  to  pay  taxes 


1.  Wlnnisimmet  Co.  v.  Chelsea,  60  Mass.  4 77 , 481  (1850). 

2.  Springfield  v.  Hotel  Charles,  84F2d.  589,  591  (1936). 

3.  Mass.  Gen.  Laws  (Ter,  ed.  1932)  Ch.  58A,  S.  ?A. 

4.  Ibid. . Ch.  59,  S.  81. 

5.  Ibid..  Ch.  60A,  S.  2. 

6.  Ibid..  Ch.  63,  S.  2. 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  63,  S.  2. 

8.  Ibid..  Ch.  6k.  S.  5. 

9.  Ibid.,  Ch.  63,  S.  18A,  28,  51,  60. 


or  in  the  suspension  of  a license  to  sell  cigarettes.1  This 

a 

is  also  true  in  valuation  of  property  by  the  Commissioner 

regarding  legacies  and  successions.2 3 4 5 6  These  privileges  of 

appeal  are  specifically  granted  to  certain  veterans  who  are 

entitled  to  exemption  from  taxation. 3 The  aggrieved  party 

is  twice  afforded  the  right  to  representation  by  counsel  if 

he  appeals  on  a matter  of  law  from  a ruling  of  the  Appellate 

4 

Tax  Board  to  the  Supreme  Judicial  Court. 

However,  in  one  particular,  a party  may  not  be  en- 
titled to  representation  under  the  tax  statutes.  This  is 
in  the  case  of  forest  classification  and  assessment.  The 
aggrieved  party  must  submit  his  request  for  reconsideration 
to  the  State  Forester,  who,  although  required  to  hear  the 
parties,  makes  a final  decision. 

We  have  seen  that  under  the  tax  power  of  the  State, 
the  aggrieved  party  is  assured  of  representation  by  appeal 
to  the  Board.  These  conclusions  are  verified  by  ques- 
tionnaire.  The  party  may  have  the  privilege  twice  if  there 
is  an  appeal  to  the  Supreme  Judicial  Court  on  matters  of 
law.  Only  in  the  case  of  forest  assessment  is  there  reason 
to  fear  that  an  adequate  representation  may  not  be  provided. 


1.  Ibid. . Ch.  64. 

2.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  65,  S.  25. 

3.  Ibid. , Ch.  59,  S.  5 (22). 

4.  Ibid. T Ch.  58A,  S.  13. 

5.  Ibid. . Ch.  61,  S.  1. 

6.  Senior  Legal  Assistant  Louis  Rosenthal.  See  appen- 
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The  Department  of  Banking  and  Insurance  has  power  to 


take  possession  of  an  institution  in  an  unstable  condi- 
tion ?■  The  bank  is  entitled  to  a hearing,  and  the  right  to 
counsel  if  not  given  before  the  Commissioner  will  be  pro- 
vided  in  an  appeal  to  the  Supreme  Judicial  Court.  This 
rule  applies  in  action  of  a financially  unstable  foreign 
corporation  aggrieved  by  the  finding  of  the  Commissioner 
Thus  the  administrative  agency  in  the  Department  dealing 
with  banking  is  subject  to  review  by  the  Supreme  Judicial 
Court.  These  conclusions  are  supported  by  a report  of  the 
Department's  counsel. 

The  Department  of  Conservation  uses  summary  powers 

when  its  officers  may  kill  dogs  that  chase  deer-^  or 

seize  illegal  obstructions  to  the  passage  of  anadromous 

£ 

fish.  This  Department  also  provides  a hearing  for  the 
injured  party  before  its  action  is  taken  regarding  pollu- 
tion of  waters.^  All  this  action  is  non- Judicial  in 

Q 

character  and  thus  the  party  is  not  entitled  to  counsel. 

But  appeal  from  that  hearing  is  allowed  to  the  Supreme 


1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  167,  S.  33. 

2.  Mass.  Sen._.Law£  (Ter.  ed.  1932)  Ch.  167,  S.  33. 

3.  M. , Oh.  174,  S.  7. 

4.  Counsel  James  E.  Curry.  See  appendix. 

5.  Mass.  Pen.  Laws  (Ter.  ed.  1932)  Ch.  131,  S.  88. 

6.  Ibid. . Ch.  131,  S.  30. 

7.  Ibid..  Ch.  130,  S.  22. 

8.  Commonwealth  v.  Sisson,  189  Mass.  247,  254,  75 
N.E.,  619  (1905). 


Judicial  Court.1 2 3 4 5 6 7 8 9  When  the  Department  acts  to  sell  land  ac- 
quired for  public  welfare,  there  is  a hearing  with  appeal  t 

2 

the  Governor  and  Council.  This  is  true  in  alteration  of 

3 

land  area.  Within  this  Department  some  acts  are  done  with 
out  procedural  safeguards  for  the  injured  party.  Others 
are  carried  out  with  appeal  to  a judicial  hearing  and  some 
acts  may  he  reviewed  at  a hearing  with  appeal  to  the  Gover- 
nor and  Council.  The  Secretary  of  the  Department  has  veri- 

k 

fied  in  part  these  conclusions. 

The  Department  of  Health  in  the  case  of  eviction  from 
a dwelling, 5 the  restraint  of  nuisances  by  Department 
personnel,  the  closing  of  a tomb, ’ and  in  the  naming  of  a 
person  as  representative  of  a cemetery  lot®  entitles  the  ag 
grieved  party  to  notice  and  hearing.  But  there  is  no 
specific  guarantee  for  representation  by  counsel  before  the 
hearing  and  one  case  has  held  that  there  is  no  appeal  on 
constitutional  grounds  that  would  be  upheld. ^ The  subject 
matter  in  the  Department  is  such  that  the  State  has  felt 
free  to  exercise  Mpolice  power. 1(1 


1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  130 , S.  26. 

2.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  132,  S.  J,kk. 

3.  Ibid. . Ch.  132,  S.  34A. 

4.  Secretary  Herbert  W.  Urquhart.  See  appendix. 

5.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  Ill,  S.  128. 

6.  Ibid. . Ch.  Ill,  S.  134. 

7.  Ibid. . Ch.  114,  S.  38. 

8.  Ibid. . Ch.  114,  S.  30. 

9.  Woodlawn  Cemetery  v.  Everett,  118  Mass.  3 5^>  3^3 
(1875) . 
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However,  in  the  Department  there  are  situations  where 
the  claimant  may  appear  for  appeal  from  a ruling  and  become 
entitled  to  representation.  There  is  appeal  from  the  assess- 
ment of  costs  for  the  correction  of  nuisances  by  Department 

personnel^  and  an  order  to  no  longer  conduct  an  offensive 
2 

trade.  In  these  situations  the  agency's  holdings  are  not 

conclusive  as  to  rights  but  merely  as  to  fact .3  In  this 

appeal  to  the  Superior  Court,  representation  is  allowed.^ 

Mr.  Coulthard  of  the  Department  of  Labor  and  Industries 

reports  that  there  are  no  situations  within  the  Department 

where  rights  are  affected  and  parties  are  not  entitled  to 

5 

representation  by  counsel.  But  he  fails  to  recognize  the 
statutory  provision  relative  to  removal  of  combustibles. 

Here  the  complainant  has  no  appeal  within  the  Department  of 
Labor  and  Industries  but  instead  must  turn  to  the  Fire 
Marshall  of  the  State. ^ 

For  fire  prevention,  the  State  Fire  Marshall  of  the 
Department  of  Public  Safety  may  use  summary  powers.  There 

1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  Ill,  S.  138 . 

2.  Ibid.  . Ch.  Ill,  S.  147. 

3.  Belcher  v.  Farrar,  90  Mass.  325>  328  (1864). 

4.  Superior  Court  Rules.  Rule  1. 

5.  Mr.  Alfred  Coulthard.  See  appendix. 

6.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  148,  S.  31. 

7.  Ibid. . Ch.  148,  S.  5. 


, 
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is  not  a hearing  on  appeal  from  his  action,1 2 3 4 * 6 7 8 9  although  on 
matters  of  the  Department  of  Safety  not  dealing  with  fires 

p 

there  is  appeal  to  the  Commissioner  of  Public  Safety.  The 
Commissioner's  action  is  enforced  by  the  Superior  Court,  where 
the  complainant  would  be  entitled  to  representation  by 
counsel . 

Action  taken  by  the  Department  of  Welfare  may  be  re- 
viewed by  the  Superior  Court,  where  the  complainant  is  en- 
titled to  representation.-^  This  includes  removal  of  ille- 

A 

gitimate  children  from  custody  of  adopting  parents,  re- 
moval of  a guardian, -5  or  actions  regarding  delinquent  chil- 
dren.  In  reference  to  neglected  children  the  Department 
may  act  summarily  but  review  is  allowed  before  the  Boston 

7 

Juvenile  Court  or  a District  Court  when  counsel  is  assured. 

g 

These  conclusions  are  substantiated  by  the  Commissioner. 

When  the  Department  of  Public  Works  removes  a bill- 
board that  is  deemed  a nuisance, 9 or  takes  property  in  Bos- 
ton Harbor  for  its  improvement,  the  aggrieved  party  is 


1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  148,  S.  5» 

2.  Ibid.,  Ch.  148,  S.  31. 

3 . Ibid. . Ch.  119,  S.  47. 

4.  Ibid. . Ch.  119,  S.  20. 

5-  Ibid. . Ch.  119,  S.  29. 

6.  Sylvester  v.  Commonwealth,  253  Mass.  244,  148 
N.  E.  449  (1925) . 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  119,  S.  43. 

8.  Commissioner  Patrick  A.  Tompkins.  See  appendix. 

9.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  93?  S.  JOA, 
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entitled  to  a hearing.^  No  specific  guarantees  to  represen- 
tation are  afforded  at  the  hearing  granted  by  statute. ^ 

Administrative  agencies,  therefore,  in  the  exercise  of 
summary  powers  do  not  safeguard  the  aggrieved  party  in  some 
circumstances  in  the  Department  of  Agriculture,  in  the 
Department  of  Health,  and  in  the  Department  of  Conservation. 
Adequate  representation  is  achieved  to  parties  in  the  other 
Departments  mentioned  in  this  chapter,  either  before  the 
commissioner  at  a hearing  or  on  appeal  to  a special  judicial 
board  or  a court  of  law. 


1. 

2. 


Mass.  Gen.  Laws  (Ter,  ed 
ibid. . Ch.  91,  S.  11. 


1932)  Ch.  91, 


S.  5. 


CHAPTER  III 
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THE  DIRECTING  POWER  AND  REPRESENTATION 

Directing  powers  are  exercised  by  agencies  to  carry  out 

general  statutory  provisions.^  Frequently  there  are  orders 

creating  duties  and  providing  penalties  for  their  viola- 
2 

tion.  When  the  agency  does  not  provide  a hearing  because 
the  party  has  violated  a rule,  the  courts  are  apt  to  grant 
representation  whenever  a penalty  is  imposed  and  enforced. 
This  we  will  conclude  from  the  following  paragraphs. 
Selection  of  material  for  this  study  deals  with  directing 
powers  only  and  not  with  administrative  adjudication.  Here 
the  department  brings  the  complaint  and  prosecutes  its 
violation.  Great  care  is  necessary,  therefore,  to  assure 
to  a party  his  procedural  right  of  representation  by 
counsel.  Has  Massachusetts  preserved  this  right,  some- 
where along  the  line? 

Thus  the  Department  of  Conservation  may  set  rules  for 

open  season  on  hunting  deer,  and  appeal  from  a prosecution 

k 

may  be  made  to  the  courts. 


1.  J.  E.  Hart,  p.  223. 

2.  Ibid. . p.  223. 

3.  Commonwealth  v.  Worth,  304  Mass.  313,  318,  23  N.E. 
2d,  891  (1939). 

4.  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Oh.  131  3.  80. 
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The  Department  of  Public  Health  may  penalize  parties 

1 2 
who  conduct  offensive  trades  or  pollute  bodies  of  water* 

In  these  situations  appeal  may  be  made  directly  to  the 
Superior  Court  where  counsel  is  provided.  When  the  Depart- 
ment closes  an  unfit  bakery,  a hearing  is  provided  before 
appeal  to  the  Superior  Court, ^ But  when  the  Director  of 
Standards  and  Necessities  makes  rules  and  regulations  as  to 
the  size  and  ingredients  of  bread  and  there  is  prosecution 
thereunder,  the  defendant  is  heard  before  the  Sealer  of  the 
Department  and  on  appeal  before  the  Director.  There  is  no 

h, 

appeal  to  the  Superior  Court.  This  is  true  of  rules  re- 
garding meat  inspection.^  When  the  party  reaches  the 
Superior  Court,  his  right  to  representation  cannot  avail 

him  of  a defense  based  on  procedural  defects  in  admlnistra- 

£ 

tive  agency.  It  may  then  be  noted  that  where  hearings  are 
conducted  without  appeal  there  is  no  specific  provision  for 
a judicial  hearing  and  the  complainant  may  be  denied  repre- 
sentation, This  is  possibly  true  in  the  case  of  violations 
of  milk  standard  when  a hearing  is  held  before  the  De- 
partment and  appeal  is  only  to  the  Governor  and  Council. ? 


1.  Ibid.,  Ch,  111  S,  152. 

2,  Ibid,.  Ch..  Ill  S.  162, 

3,.  Ibid . . Ch-  111  S..  47,. 

4.  Mass.  Gen.  Laws  (Ter,  ed.  1932)  Ch.  94  S.  9. 

5.  Ibid. . Ch,  94  S.  146,148. 

6.  Commonwealth  v.  Sisson,  189  Mass.  247-254  75  N.E. 
619  (1905). 

7.  Mass,  Gen,  Laws  (Ter.  ed.  1932)  Ch.  94  S,  14A. 
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An  understanding  of  differences  in  procedure  should  be  based 
on  whether  or  not  the  Department  is  making  rules,  prosecu- 
ting violations  or  supervising  food  under  the  guise  of  public 

interest.  These  conclusions  are  verified  by  the  Commission^- 
1 

er. 

Under  the  provisions  of  the  Department  of  Industrial 
Aftnidenta.  the  Commissioner  of  Insurance  may  compel  an  in- 
surance company  to  deposit  with  the  State  Treasurer  an 
amount  equal  to  that  possibly  owed  to  workmen  under  the 

o 

law.  The  company  is  entitled  to  a hearing  or  to  counsel 
before  the  Department  Board  unless,  he  appeals  to  the 
Superior  Court  or  the  Supreme  Judicial  Court, ^ 

The  Department  of  Labor  and  Industries  provides  ade- 
quate procedural  safeguards  to  parties  coming  before  it* 

There  is  an  appeal  from  rules  to  the  Associate  Commission- 
er^ and  then  to  the  Superior  Court-*  except  in  the  case  of 
rules  regarding  health  where  a hearing  before  the  Commiss- 
ioner is  omitted.^  This  same  appeal  is  allowed  when  the 


1.  Commissioner  Vlado  Getting,  See  appendix, 

2.  Secretary  Edward  P.  Doyle,  See  appendix, 

3.  Ibid, . Ch,  152  S.  60A. 

4.  Mass,  Gen,  Laws  (Ter,  ed.  1932)  Ch.  149  S.  9. 

5.  Ibid..  Ch.  149  3,  10. 

6.  Ibid. . Ch.  149  S.  8, 
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Commissioner  makes  a decision  relative  to  discrimination  in 
employment,1 2 3 4 5 6  It  is  true  also  that  in  the  Labor  Relations 
Commission  of  the  Department  a hearing  is  provided  when 
there  is  a complaint  regarding  unfair  labor  practices, 

2 

and  furthermore,  appeal  is  allowed  to  the  Superior  Court. 

The  Minimum  Wage  Commission  of  the  Department  of  Labor 
and  Industries  gives  the  same  safeguards.-^  An  Apprentice- 
ship Council  of  the  Department  establishes  conditions  for 

k 

training  and  standards  of  apprenticeship  agreements. 

Appeal  from  the  terms  of  the  agreements  may  be  made  after 
a fair  and  impartial  hearing  by  the  Director  of  the  Council. 

A second  hearing  must  be  given  by  the  Commissioner,  whose 
decision  is  final  as  to  fact  - if  there  is  sufficient  eviden- 
ce - but  if  a matter  of  law  is  involved,  appeal  to  the  Superior 
Court  is  in  order, ^ Thus  ultimate  representation  by  counsel 
is  allowed  on  law  and  two  hearings  are  provided  on  the  facts. 
The  Department  of  Public  Safety  may  establish  rules 
under  the  directing  power.  They  must,  however,  grant  a 

1.  Ibid, . Ch.  149  S.  24H. 

2.  Ibid, , Ch.  150A  S.  6. 

3.  Ibid, . Ch.  151  S,  11. 

4.  Ibid,,  Ch,  23  S.  11G. 

5.  Ibid, . Ch.  23  S.  UK. 

6.  Mass,  (yen.  Laws  (Ter.  ed.  1932)  Ch.  146  S,  3« 
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hearing  to  interested  parties  and  the  results  are  subject  to 

approval  of  the  Governor  and  Council.^  There  is  no  provision 

2 

for  representation  at  the  hearing  on  appeal.  Parties  aff- 
ected by  the  rulings  may  appeal  to  the  Superior  Court^  but 

it  appears  that  this  appeal  is  allowed  only  if  the  question 

u, 

is  one  of  the  Commissioner  and  exceeding  of  authority. 

The  Milk  Control  Board  makes  rules  relative  to  its 
operation.  The  directing  powers  are  excerised  only  after 
the  parties  involved  have  been  given  the  opportunity  to  be 
heard  and  have  had  notice  and  advice  of  counsel  if  desired,** 
The  same  conclusions  are  applicable  to  the  State 
Racing  Commission. 

It  is  within  the  power  of  the  Department  of  Public 
Utilities  to  make  rules  either  by  action  of  the  Commission 
as  a group  or  individually.^  Hearings  before  the  Depart- 
ment are  granted  when  land  is  sold  that  has  been  acquired 

7 

by  the  Department,  when  public-way  crossings  are 


1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  146  S,  3. 

2.  Ibid..  Ch.  146  S.  3. 

3.  Ibid. . Ch.  146  S.  5. 

4.  St.  James  Building  Corporation  v.  Com'r.  260 
Mass.  548,  157  N.E.  629  (1927). 

5.  Secretary  Park  Carpenter,  See  appendix, 

6.  Secretary  Lawrence  J.  Lane,  See  appendix, 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  92  S.  85. 
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1 2 
established*  when  street  railway  locations  are  selected, 

and  when  telephone  and  telegraph  company  stock  issue  is  con- 
sidered for  approval, ^ The  statutes  do  not  indicate  that 
hearings  in  these  cases  must  be  carried  out  in  a judicial 
fashion.  However,  if  we  can  compare  such  hearings  to 
problems  relative  to  the  approval  of  a connecting  gas  line, 

we  would  find  that  the  aggrieved  party  is  entitled  to  repre- 

4 

sentation.  In  at  least  one  instance,  a hearing  before  the 
Department  entitles  the  complainant  specifically  to  counsel. ^ 
The  hearings  are  reviewed  only  as  to  law  by  the  Su- 
perior Court  or  the  Supreme  Judicial  Court. ^ Thus  If  the 
majority  of  six  directors  of  a public  utility  decided  that 
they  could  not  pay  interest  rates  established  by  the  De- 
partment, they  could  appeal  through  their  attorney  to  the 
7 

Court . 

A party  who  uses  a corporate  name  for  private  purposes, 
as  determined  by  the  Department,  is  not  entitled  to  a hear- 
ing but  is  subject  to  penalty  under  the  immediate  jurisdic- 
tion of  the  Supreme  Judicial  Court  when  there  is  opportunity 


1.  Ibid..  Ch.  92  S.  51. 

2.  Ibid. . Ch,  92  S.  51. 

3.  Ibid. . Ch.  166  S.  4. 

4.  Bulkeley  v„  N.  Y.  Railroad,  216  Mass.  432,  433 
103  N.E.  1033  (1913). 

5.  Mass.  Gen,  Laws  (Ter.  ed.  1932)  Ch.  101A. 

6.  Brown  v,  Boston  and  Maine  System,  233  Mass.  502, 
510,  124  N.E.  322  (1919) . 

7.  Mass,  Sen.  Laws  (Ter.  ed.  1932)  Ch.  l6l  S,  128. 
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for  representation. ^ 

That  an  aggrieved  party  has  the  opportunity  for  counsel 

of  his  own  choosing  "before  a department  hearing  and  that 

representation  is  later  available  in  the  courts  are  verified 

2 

by  the  Department  Secretary. 

The  Department  of  Public  Welfare  has  power  to  make  rules 

3 

and  regulations  under  the  directing  power.  Parties  objec- 
ting to  such  rules  may  appeal  in  a hearing  to  the  advisory 

Ll 

board  of  the  Department.  According  to  statute  the  party 
so  appealing  is  not  entitled  to  representation.^  Enforce- 
ment of  the  rules  of  the  Department  is  carried  out  by  the 
Supreme  Judicial  Court  or  the  District  Courts.^  This  means 
that  parties  affected  by  the  agency's  orders  may  be  repre- 
sented. This  is  in  accord  with  the  statement  of  the  Comm- 
issioner.^1 2 3 4 5 6 7 

The  Registrar  of  Motor  Vehicles  of  the  Department  of 
Public  Works  has  the  power  to  make  rules  and  regulations 
relative  to  his  department,  and  a claimant  aggrieved  by 
such  regulation  is  entitled  to  an  appeal  to  the  Department 


1.  Mass.  Sen.  Laws  (Ter.  ed.  1932)  Ch.  155  S*  9. 

2.  Secretary  James  E.  Cushing.  See  appendix. 

3.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  121  S.  if. 

4.  Ibid. . Ch.  121  S.  4. 

5.  Ibid. . Ch.  121  S.  4. 

6.  Ibid. . Ch.  119  S.  ?. 

7.  Commissioner  Patrick  A.  Tompkins.  See  appendix. 
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of  Public  Works  where  there  must  be  a hearing  although  there 
is  no  stay  of  the  rule  upon  settlement.^  There  is  no 
specific  statement  in  the  statutes  pertaining  to  the  right 
of  the  claimant  to  have  counsel,  but  the  Associate  Commiss- 
ioner reports  that  representation  is  allowed  in  the  courts 

2 

after  any  decision  by  the  Department. 

It  is  the  function  of  the  Metropolitan  District  Comm- 
ission  to  grant  locations  for  street  railways,  electric 
railroads,  and  gas  and  electric  companies, ^ It  is  manda- 
tory that  a public  hearing  be  held  prior  to  action  after 

which  the  Department  may  make  rules  and  regulations  for 

4 

lines,  utilities,  etc.  There  is  no  specific  reference  to 
the  right  of  the  aggrieved  party  to  be  represented  by 
counsel  before  the  public  hearing. 

In  the  exercise  of  directing  powers  it  may  be  noted 
that  no  appeal  exists  from  action  of  the  Department  of 
Health  without  adequate  representation  for  the  aggrieved 
party.  The  Department  of  Public  Works  and  the  Metropoli- 
tan District  Commission  have  not  a clearly  defined  policy 
on  the  matter.  The  Supreme  Judicial  Court  bears  the 


1.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  92  S.  28. 

2.  Associate  Commissioner  Francis  V.  Motera,  See 
appendix. 

3,  Mass.  Gen,  Laws  (Ter.  ed.  1932)  Ch.  92  S.  44. 

4,  Ibid..  Ch.  92  S.  44. 


uiNaac  a ec  dBIff  O'l  d . e;l  I'OV  OXItfijS  to 


t o^dwiXfio:  ?-.?9'xcra  *tol  anold-sool  cfnBig  od 


' ft  3 1 • ■ :'*  fioi  ftrrfe©  •’.  o * . ,.  a 

n le  > icI'iaBlo  b ;on  ■> c •*£  nc-  el  sraoO  ;oi  ide-ta  n j 




burden  of  procedure  in  the  Department  of  Industrial  Acci- 
dents. The  opportunity  for  representation  should  be  pro- 
vided for  an  aggrieved  party  in  the  Department  of  Public 
Safety  even  if  a question  of  excess  of  authority  is  not  in 
volved.  Yet  it  is  not.  These  are  the  deficiencies  of  the 
present  arrangement  regarding  the  directing  powers  in 
Massachusetts. 


CHAPTER  IV 


THE  RIGHT  TO  COUNSEL  AND  THE  RULE-MAKING  POWER 

According  to  J,  E.  Hart,1 2 3  rule-making  is  general  in  its 
nature,  not  specific.  Thus  it  is  impossible  for  a hearing 
in  rule-making  to  be  quasi- judicial,  which  is  always  spe- 
cific. Therefore  when  an  agency  makes  a rule  applicable  to 
a large  group,  no  individual  rights  are  immediately  affected 
and  hence  there  is  no  need  to  preserve  his  rights.  A lead- 
ing  Massachusetts  case  follows  this  view.  We  cannot 
therefore  insist  that  counsel  be  provided  before  the  agency. 
But  we  are  interested  to  know  whether  or  not  an  aggrieved 
party  may  attack  a rule  before  the  courts.  If  the  agency 
does  not  allow  representation  before  it  and  there  is  no 
appeal  from  a ruling  to  the  courts,  then  the  aggrieved 
party  suffers  without  representation. 

The  Commissioner  on  Fireman*  s Relief  exercises  the 
rule-making  power,  A claimant  aggrieved  by  such  ruling  can 
appeal  within  the  agency  itself  with  the  opportunity  for 
representation.-^  This  is  adequate  protection  of  his  rights, 

1.  J.  E.  Hart,  p.  265. 

2.  Commonwealth  v.  Sisson,  189  Mass,  24-7,  7 5 N.E. 

619  (1905). 

3.  Secretary  Daniel  J.  Looney.  See  appendix. 


In  the  Department  of  Banking  and  Insurance  fire  insur- 


ance rates  are  established,1 2 3 4 * 6  problems  relative  to  motor 

p 

vechicle  liability  policies  are  solved  and  insurance  risks 

3 

and  premiums  are  set.  In  all  these  situations  there  are 

hearings  held  before  the  agency  and  there  is  appeal  allowed 

to  the  Supreme  Judicial  Court  where  adequate  procedural 

4 

safeguards  are  assured. 

Adequate  representation  under  the  rule-making  power  is 

provided  by  the  Department  of  Industrial  Accidents . It  is 

well  settled  by  statute  in  Massachusetts  that  the  industrial 

employee  who  has  been  injured  may  be  heard  before  one  member 

of  the  industrial  board, ^ This  is  applicable,  however,  only 

when  the  insurer  and  employee  disagree.  Appeal  from  the 

decision  of  the  single  member  may  be  made  to  the  reviewing 

6 

board  and  that  board  shall  hold  a hearing.  According  to 
the  same  section  of  the  statute,  there  may  be  an  appeal  to 
the  Superior  Court  of  the  county  where  the  accident  occurred. 
The  reviewing  board's  decision  is  thus  final.  It  will  be 
noticed  that  there  is  no  specific  reference  in  this  statute 
that  the  hearing  shall  provide  the  claimant  with  the 


1,  Mass  - Gen.  Laws  (Ter,  ed.  1932)  Ch.  26  S.  8A. 

2.  Ibid, , Ch.  26  3.  8A* 

3.  Ibid.,  Ch.  175 „ 

4,  Counsel  J.  E,  Curry,  See  appendix, 

5*  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch,  152  S.  7* 

6.  Ibid, . Ch.  152  S.  10, 
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opportunity  to  have  counsel.  It  would  appear  from  the  cases 
that  the  hearings  on  the  facts  are  not  subject  to  objection 
on  the  ground  of  procedural  defects.  It  was  held  that  one 
hearing  on  the  facts  was  sufficient.1  A later  case  held 
that  the  hearing  before  the  Industrial  Accident's  Board  was 
purely  administrative  and  not  Judicial.2 3 4 5  Where  both  par- 
ties elect  to  use  the  Board  for  a determination,  it  is  not 

3 

compulsory  and  its  decisions  cannot  violate  due  process. 

Thus  the  Board  may  create  rules  and  regulations  all  its  own 

without  fear  of  attack.  These  indications  make  clear  that 

the  Industrial  Accident's  Board  is  an  agency  that  does  not 

need  to  provide  the  claimant  with  counsel. 

It  has  been  reported  that  in  the  Department  of  Labor 

and  Industries  there  are  no  hearings  where  an  aggrieved 

k 

party  is  not  entitled  to  representation.  This  privilege 
is  not  provided  by  statute  except  under  the  Minimum  Wage 
Commission  of  the  Department.-'’  The  Division  of  Apprentice- 
ship Training  holds  hearings  to  determine  violations  of 
apprenticeship  agreements  and  there  is  appeal  on  questions 


1.  In  Butler's  Case,  278  Mass.  218,  219,  179  N.E. 

690  (1931). 

2.  Levangie's  Case,-  228  Mass.  213,  216,  117  N.E.  200 
(1917). 

3.  Ahmed's  Case,  278  Mass.  180,  193,  194,  179  N.E. 
684  (1931). 

4.  Mr.  Alfred  Coulthard.  See  appendix. 

5.  Mass,  Gen.  Laws  (Ter.  ed.  1932)  Ch.  151  S.  7. 
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In  the  section  on 


of  law,  only,  to  the  Superior  Court, 
employment  security  of  the  department,  there  is  determina- 

2 

tion  of  employer  units  which  are  reconsidered  at  a hearing 
and  there  is  appeal  to  the  Municipal  Court  of  the  City  of 
Boston  or  to  a district  court. ^ When  a party  claims  bene- 
fits under  employment  security,  he  has  the  right  to  a 
statutory  hearing  hut  the  statute  indicates  that  procedure 
is  not  similar  to  that  granted  at  Common  Law.^  If  so, 
there  may  he  a lack,  of  procedural  safeguards,  and  if  that 
is  true,  we  are  ready  to  doubt  the  report  of  Mr.  Coulthard. 
But  at  a second  hearing  under  this  section,  counsel  is  ex- 
pressly authorized-^  and  there  is  provision  for  appeal  to 
the  District  and  Supreme  Judicial  Courts.^*  In  general, 
rules  are  not  made  by  the  Department  without  provision  for 
a hearing.'’ 

Department  of  Public  Safety.  Board  of  Boston  Rules. 
Appeal  with  the  agency  is  provided  and  adequate  represen- 

O 

tation  allowed. 


1.  Ibid.,  Ch.  151  S.  4. 

2.  Ibid. . Ch.  151A  S.  12. 

3.  Ibid. . Ch.  151A  S.  12. 

4.  Ibid.,  Ch.  151  S.  38. 

5.  Ibid. . Ch.  151A  S.  41. 

6.  Ibid. . Ch.  151  S.  42. 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1931 2 3 4 5 6 7 8)  Ch.  149  S.  27A. 

8.  Chairman  John  A.  Murdock.  See  appendix. 
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The  Department  of  Public  Utilities  provides  a hear- 
ing to  affected  parties  in  a large  number  of  instances. 

The  legislature  has  chosen  to  use  different  language  rela- 
tive to  the  type  of  hearing  provided.  Thus  when  the  De- 
partment determines  Joint  rates,  a "due  hearing"  is  in 
order.1 2 3 4 5 6  When  there  is  an  alteration  of  crossings,  a 

p 

"full  hearings"  is  allowed  and  when  there  is  regulation 
of  rates,  a "formal  hearing"^  is  provided.  In  the  great 
majority  of  instances  the  mere  word  "hearings"  is  employed. 
This  involves  situations  dealing  with  railways,^  rail- 
roads,^ and  land  purchases.®  In  all  cases  the  Secretary 
reports  that  parties  are  entitled  to  representation  re- 
gardless of  legislature  terminology."'7 8 9  And  for  our  study  it 
is  sufficient  to  realize  that  in  all  situations  so  far 
listed  a party  has  the  right  to  counsel  on  appeal  to  the 
Supreme  Judicial  Courts,®  or  Superior  Court. 9 This  fact 
has  been  applied  in  a case  involving  abolition  of  grade 


1.  Ibid. . Ch.  159  S.  21. 

2.  Ibid. . Ch.  159  S.  59. 

3.  Ibid. . Ch.  159  S.  14. 

4.  Ibid.,  Ch.  162. 

5.  Ibid.,  Ch.  160. 

6.  Ibid.,  Ch.  l6l  S.  55. 

7.  Secretary  James  E.  Cushing.  See  appendix. 

8.  Mass.  G-en.  Laws  (Ter.  ed.  1932)  Ch.  60  S.  252. 

9.  Ibid..  Ch.  162  S.  16. 
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crossing.^  Also  it  was  applied  in  a case  involving  new 

2 

sanitary  accommodations.  However,  if  the  Department 
uses  a special  commission,  such  a review  is  not  guaranteed. 3 

Counter  to  the  report  of  the  Secretary  is  the  fact  that 
there  is  no  hearing  allowed  before  the  Department  when  there 
is  a reduction  in  public  utility  rate  price  or  orders  for 
improvement  of  service.  In  these  situations  the  action  of 
the  agency  has  been  legislative  and  is  affected  with  a pub- 
lic interest.^  And  in  like  fashion,  no  hearing  is  allowed 
when  the  Department  arbitrarily  approves  a railroad  cross- 
ing. ^ 

The  opportunity  for  representation  is  provided  under 
the  statute  relative  to  the  Department  of  Welfare  calling 
for  a "fair  hearing."®  This  is  the  conclusion  of  the 
Commissioner  himself.'1 2 3 4 * 6 7 8 9  It  is  applicable  to  assistance  of 
the  aged®  and  soldiers. ^ Thereby  the  Department  of  Wel- 
fare exercises  the  rule-making  power  in  determination  of 


1.  Lentell  v.  Boston  St.  R.  Co.  187  Mass.  455,  73  N.E. 
666  (1905). 

2.  Salem  v.  Eastern  Mass.  St.  R.  Co.  254  Mass.  42, 

149  N.E.  671  (1925). 

3.  Bay  State  St.  R.  Co.  v.  Public  Service  Com'rs,  229 
Mass.  42,  402,  403  - 118  N.E.  669  (1918). 

4.  Gurney  Heater  Mfg.  Co.  v.  New  York,  etc.  264  Mass. 
427,  162  N.E.  897  (1928) . 

5-  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  159  S.  96, 

6.  Ibid. . Ch.  118A . 

7.  Commissioner  Patrick  A.  Tompkins.  See  appendix. 

8.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  118A  S.  3- 

9.  Ibid. . Ch.  115  S.  5. 


■ 


■ 


who  shall  obtain  statutory  benefits. 

In  the  Department  of  Public  Works  hearings  to  elabo- 
rate statutory  authority  regarding  traffic  operation  and 
highways  must  be  given. ^ This  includes  situations  in  which 
the  Department  wishes  to  change  the  name  of  Public  ways  or 

parks2  or  place  billboards.-^  The  rules  once  made  are  en- 

h,  5 

forceable  in  the  Superior  and  Supreme  Judicial  Courts,^ 

but  there  is  a strong  presumption  that  at  a hearing  of  the 
Department  the  officers  acted  honestly  and  without  unreason- 
able discretion.^1  This  might  indicate  that  if  procedure  was 
adhered  to  at  the  hearing,  the  aggrieved  party  would  be  un- 
successful in  appeal  to  the  courts.  There  is  no  case  in 
point  to  settle  the  question.  These  conclusions  are  verifi- 
ed by  the  Commissioner. 

An  interesting  agency  of  Massachusetts  that  has  not 
used  a hearing  to  conduct  its  business  nor  has  appealed  to 
the  courts  is  the  Fair  Labor  Employment  Practice  Commission. 
Only  persuasion  and  conference  have  been  used  to  carry  out 
settlement  of  complaints.^  Yet  if  the  agency  were  to  use 


1.  Mass.  Pen.  Laws  (Ter.  ed.  1932)  Ch.  84  S.  2. 

2.  Ibid..  Ch.  84  S.  3,  4. 

3.  Ibid- . Ch.  84  3.  2,  Ch.  93  S.  29. 

4.  Ibid. . Ch.  84  S.  2. 

5.  Ibid. . Ch.  93  S.  31. 

6.  Attorney  General  v.  Cox  Advertising  Agency,  298 
Mass.  383,  10  N.E.  2d  255  (1937). 

7.  Chairman  Mildren  H.  Mahoney.  See  appendix. 
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Reservation  Commission, 

The  Milk  Regulation  Board  provides  the  opportunity  for 
representation  to  an  aggrieved  party  both  at  a hearing  or  an 
appeal  to  the  courts.-^ 

The  Salem  and  Beverly  Water  Supply  Board  affords  the 

U 

opportunity  for  counsel  to  an  aggrieved  party  at  a hearing, 
and  this  is  true  of  the  State  Airport  Management  Board  in 
the  exercise  of  its  rule-making  power, 5 as  well  as  the  State 
Board  of  Retirement 

This  is  true  also  of  the  State  Box lng  Commission.? 

The  State  Rac lng  Commission  allows  representation  both  be- 

Q 

fore  the  agency  and  in  the  courts.  Adequate  representa- 
tion is  allowed  by  the  Veteran1 s Service  Commission  before 


hearings,  the  statute  provides  for  representation. 

The  Massachusetts  Aeronautics  Commission  in  the  exer- 
cise of  its  rule-making  power  provides  adequate  rights  of 
representation.  This  occurs  both  before  the  agency  and  in 

appeal  if  desired  to  the  Courts  of  Equity.1 2 3 4 5 6 7 8 

2 

The  same  conclusions  are  applicable  to  the  Military 


1.  Director  Crocker  Snow.  See  appendix. 

2.  Brig.  Gen.  A.  G.  D.  Vincent  H.  Jacobs.  See 

appendix. 

3.  Director  Lester  T.  Tompkins.  See  appendix. 

4.  Chairman  Charles  Ross.  See  appendix. 

5.  Chairman  J.  Reed  Morse. 

6.  Secretary  Chester  H.  Grant.  See  appendix. 

7.  Mr.  Samuel  Fiakesman.  See  appendix. 

8.  Secretary  Lawrence  J.  Lane.  See  appendix. 
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the  Commissioner.^ 

But  no  adequate  procedure  has  been  set  up  by  the  Walden 

Pond  State  Reservat ion  Commission.  In  some  cases  it  affords 

no  hearings  where  individual  and  property  rights  are 
2 

affected. 


1.  Commissioner  Henry  V.  0‘Day.  See  appendix. 

2.  Chairman  Melvin  M*  Rogers.  See  appendix. 
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CHAPTER  V 


REPRESENTATION  AND  ENABLING  POWERS 

An  administrative  agency  may  exercise  powers  which 
grant,  refuse,  suspend  or  revoke  licenses.1 2 3  In  the  grant- 
ing of  a license  there  is  not  an  opportunity  for  a party  to 
he  heard  by  counsel  before  the  granting  authority  and  yet  an 
opportunity  to  be  heard  is  frequently  provided  when  a li- 

p 

cense  is  refused,  revoked  or  suspended.  This  conclusion  is 
consistent  with  the  tendency  to  protect  the  individual 
when  he  has  lost  rights  but  not  when  he  is  acquiring  privi- 
leges. In  the  following  paragraphs,  we  shall  discover 
whether  or  not  a party  may  be  represented  before  the  licen- 
sing authority  either  upon  grant,  refusal,  revocation 
or  suspension. 

The  Alcoholic  Beverages  Control  Commission  has  general 
supervision  of  the  manufacture,  import,  export,  transporta- 
tion and  sale  of  alcoholic  beverages  and  also  the  quality, 
purity  and  content  thereof. 3 Appeal  from  a refusal  to 
grant  a license  is  allowed  to  the  State  Board  and  a hearing 


1.  J.  E.  Hart.  Ch.  9. 

2.  Bratton  v.  Chandler,  260  U.  S.  110,  112,  113,  67 
L.  ed.  157  (1927). 

3.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  6 S.  43. 
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must  be  conducted  and  the  decision  is  final. ^ This  Commiss- 
ion provides  a hearing  both  in  granting  and  refusing  a li- 
cense and  there  is  indication  from  the  report  of  the  Secre- 

2 

tary  that  representation  is  allowed  at  any  hearing. 

The  Board  of  Bar  Examiners  is  comprised  of  five  men  who 

may  establish  rules  for  admittance  requirements  for  the  Bar. 
The  rules  are  subject  to  approval  of  the  Supreme  Judicial 
Court  and  admittance  of  applicants  is  based  on  the  sound 
discretion  of  the  examiners  making  their  decision  on  merit 
and  the  result  of  the  examination.^  It  would  appear  that  the 
exercise  of  this  power  is  a judicial  function  solely  within 
that  department's  discretion  and  the  findings  of  the  exam- 
iners are  not  subject  to  complaint.^  Thus  provisions  may  be 
made  for  appeal  from  and  review  of  the  decision  of  the  Board 
by  the  Supreme  Judicial  Court,  and  these  provisions  are 
constitutional  even  if  they  do  not  conform  to  procedure  fixed 
for  review  of  law  action.-’  Therefore,  it  is  now  true  that 
a claimant  who  appeals  from  a decision  of  the  Board  that  he 
can't  be  admitted  to  the  Bar,  is  not  entitled  to 


1.  M.,  Oh.  138  S.  65. 

2.  Secretary  William  H.  Hearn.  See  appendix. 

3.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  221  S.  37* 

4.  Opinion  of  the  Justices  240  Mass.  6ll,  613,  p.  135 
N.E.  305  (1922) . 

5.  Matter  of  Kienan,  313  Mass.  P.  186,  196,  47  N.E. 

2d  12  (1943). 
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representation  by  counsel  unless  the  Supreme  Judicial  Court 
provides  in  rules  for  such  proceedings. 

Within  the  Department  of  Agriculture  there  may  be  abso- 
lute removal  and  appointment  of  assistants  by  the  Commiss- 
ioner.1 

In  the  Division  of  Insurance  of  the  Department  of  Bank- 
ing and  Insurance,  there  is  a commissioner  who  may  revoke  or 
suspend  licenses,  prevent  the  issuance  of  insurance  policies 
for  more  than  one  type  of  insurance,  and  grant  the  opportuni- 
ty to  issue  policies  on  total  disability  benefits,  accident, 
health,  life,  annuity,  endowment  group  insurance  and  work- 
men's compensation  insurance.2  According  to  the  Department 
counsel,  hearings  are  allowed  in  these  situations. 3 More- 
over, he  reports  that  representation  is  allowed  for  aggrie- 
ved parties.  By  statute  there  is  appeal  to  the  Supreme 
Judicial  Court  where  there  is  appeal  with  the  usual  hearing 

affording  representation.^  Appeal  is  to  the  Superior  Court 
in  the  case  of  a cancellation  of  a motor  vehicle  liability 

policy Clerical  help  may  be  appointed  and  removed  only  on 
hearing  and  appeal  to  the  Department  Commissioner.^ 


1.  Ibid. . Ch.  20  S.  6. 

2.  Ibid. . Ch.  175. 

3.  Counsel  James  E.  Curry.  See  appendix. 

4.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  175  S.  5- 

5.  Mass.  Sen.  Laws  (Ter,  ed.  1932)  Ch.  175H  113D. 

6.  Ibid. . Ch.  26  S.  7. 
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In  the  Division  of  Banks  and  Loan  Agencies  of  the  De- 
partment, the  Commissioner  may  appoint  and  remove  clerks  and 
subordinate  help  without  check  by  any  body.1 

The  Bank  Incorporation  Board  of  the  Department  of  Bank- 
ing and  Insurance  is  set  up  to  grant  and  refuse  the  incor- 
poration of  banks  and  trust  companies.2 3 4 5 6  There  is  no  statuto- 
ry provision  for  representation  but  the  Department  counsel 
reports  that  the  opportunity  is  provided  in  practice. 3 In 
the  case  of  incorporation,  there  is  appeal  to  the  Superior 

Court  and  the  Supreme  Judicial  Court. ^ 

Bond  and  Investment  companies  may  be  restrained  in  their 

activities^  and  their  licenses,  if  foreign  corporations  doing 

business  in  this  state  be  revoked.^  Furthermore,  they  may  be 

suspended.  In  the  cases  mentioned  there  is  a hearing  before 

the  Supreme  Judicial  Court.'7 8 9 

Both  in  the  granting®  and  the  revocation^  of  licenses 

the  Department  of  Civil  Service  provides  for  hearing  with 

representation  to  an  aggrieved  party  except  in  the  case  of 


1.  Ibid. . Ch.  26  S.  3. 

2.  Ibid. . Ch.  168  S.  8. 

3.  Counsel  James  E.  Curry.  See  appendix. 

4.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  170  S.  48. 

5.  Ibid. . Ch.  174  S.  8. 

6.  Ibid..  Ch.  175  3.  5. 

7.  Ibid.,  Ch.  175  S.  5. 

8.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  31  S.  2A. 

9.  Daley  v.  Judge  of  District  Court  of  Western  Hampden, 
304  Mass.  86  p.  23  N.E.  2d  1 (1939). 
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the  granting  of  the  license,  a party  on  probation  is  not  en- 
titled to  a hearing.1 2 3 4 5 6  In  revocation  a Judicial  hearing  is  a 

requirement.  In  granting,-7 8 9 10  there  is  appeal  to  the  District 
L 

Court  with  appeal  on  error  of  law  by  certiorai  to  higher 

tribunals. The  foregoing  conclusions  have  been  verified  by 

the  Director  of  Civil  Service.^ 

It  is  true  that  the  statute  provides  for  a hearing  in 

cases  of  suspension,  revocation  or  removal  but  not  where 

7 

granting  of  a license  is  involved.  In  practice  as  we  have 

seen,  hearings  are  provided  in  both  cases.  This  is  applic- 

8 q 

able  to  electricians,  plumbers,  certified  public  accoun- 
tants,^0 barbers,  chiropodists,  hairdressers,  manicurists,11 12 

engineers,  who  are  specifically  entitled  to  counsel  where 

12 

revocation  Involves  fraud,  veterinarians,  dentists,  drug 
stores  where  counsel  is  specifically  granted,  and  pharmacists 


1.  Wells  v.  Commissioner  of  Public  Works,  253  Mass. 

416  p.  149  N.E.  144  (1925). 

2.  McCarthy  v.  Emerson,  202  Mass.  352,  354  p.  88  N.E. 
668  (1909). 

3.  Stevens,  J.  Casey,  228  Mass.  368,  117  N.E.  588 

(1917). 

4.  Selectman  of  Milton  v.  Justice  of  District  Court, 
286  Mass.  15,  127  N.E.  514  (1934). 

5.  Whitney  v.  Judge,  271  Mass.  448,  457,  171  N.E. 

648  (1920). 

6.  Director  Thomas  J.  Greehan.  See  appendix. 

7.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  112. 

8.  Ibid. , Ch.  141  S.  3 * 4;  Com.  v.  McCarthy,  225  Mass. 
192,  196,  114  N.E.  287  (1916). 

9.  Ibid.,  Ch.  141,  S.  4. 

10.  Page  v.  State  examiners,  310  Mass.  90,  163  N.E.  292 
(1941). 

11.  Mass.  Gen.  Laws  (Ter.  ed.  1932)Ch.  112  S.  184HH. 

12.  Ibid. . Ch.  112  S.  81P,  S. 


when  representation  is  granted  specifically  on  violation  of 
rules  as  cause  for  revocation  and  chiropodists.^- 

Embalmers  are  protected  from  license  revocation  unless 

p 

there  is  bad  faith.  Doctors  were  guaranteed  the  right  to 
counsel  but  the  subsequent  cases  indicate  a trend  away  from 
the  guarantee  based  on  need  for  full  control  of  the  medical 
profession. ^ These  cases  contend  that  such  control  is  not  a 
violation  of  individual  rights  yet  the  Stevens  case  has  not 
been  specifically  overruled.  A College  of  Medicine  aggriev- 
ed by  the  action  of  the  Commission  is  entitled  to  a hearing 
before  the  Commission  and  is  allowed  appeal  to  the  Superior 
Court 

Nurses  and  optometrists  are  entitled  to  a hearing  in 
case  of  suspension  or  revocation  when  charged  with  a felony. 
Apparently  under  no  other  conditions  are  their  licenses 
revocable.^  As  to  optometrists,  revocation  of  their  li- 
cense is  only  possible  for  listed  offenses.^  Architects  are 
specifically  entitled  to  a right  to  counsel  where  revocation 
of  their  license  is  intended.''1 2 3 4 5 6 7  The  preceeding  facts  have 


1.  Ibid. . Ch.  112. 

2.  Ibid. . Ch.  112  S.  40. 

3.  Lawrence  v.  Board  of  Registration,  239  Mass.  424, 
428,  132  N.E.  1?4  (1921) . 

4.  Mass.  Gen,  Laws  (Ter.  ed.  1932)  Ch.  112  S.  2. 

5.  Ibid. . Ch.  174  S.  71,  74,  74A. 

6.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  112  S.  71* 

7.  Ibid. . Ch.  112  S.  6l. 
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been  verified  as  qua si- Judicial  by  the  Attorney-General.1 

The  Department  of  Conservation  differs  substantially 
from  the  Civil  Service  Commission  in  that  procedural  rights 
are  not  preserved  in  all  situations.  Thus  a license  to  sell 
shiners,  bait  and  other  fish  may  be  granted  or  revoked  with- 
out  a hearing  or  representation  allowed.  And  this  applies 
to  a license  to  fish  generally.*^  It  is  true  of  catching  lob- 
sters.^ But  although  no  hearing  is  allowed  on  the  granting 
of  a commercial  license  to  sell  or  distribute  fish  such  is 
maintained  on  suspension  or  revocation.^  In  the  light  of 
the  statutes,  we  doubt  the  report  of  the  Secretary  of  the  De- 
partment who  indicated  that  in  all  instances  an  aggrieved 
party  is  entitled  to  representation.^  The  Secretary  in  his 
report  could  not  have  considered  the  power  of  the  Commiss- 
ioner to  appoint  and  remove  clerical  help  without  providing 

. 7 

representation  to  aggrieved  parties. 

The  Department  of  Correction  affords  the  opportunity  for 
representation  to  parties  if  they  desire  and  assert  the  privi- 
lege.8 


1.  5 Op.  AG.  732,  733  (1917). 

2.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  131  S.  48. 

3.  Ibid..  Ch.  131  S.  2. 

4.  Ibid.,  Ch.  131  S.  38. 

5.  Ibid.,  Ch.  131  S.  2. 

6.  Secretary  Herbert  W.  Urquhart.  See  appendix. 

7.  Hass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  21  S.  3,  4,  6A, 
7B,  8A,  8C , 8D,  11. 

8.  Ibid.,  Ch.  15  S.  5. 
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The  Department  of  Education  acts  with  reference  to  en- 
abling powers  only  to  the  extent  of  removal  and  appointment 
of  clerical  help  with  the  removal  of  Division  directors.  In 
regard  to  clerical  help  appointment  and  removal  by  the  comm- 
issioner is  not  subject  to  review,  and  in  the  case  of  divi- 
sion heads,  there  is  appeal  only  to  the  Board  of  Education. ^ 
The  statute  does  not  specifically  provide  for  representa- 
tion either  specifically  or  by  reference  to  a hearing. 

A license  to  allow  an  employee  to  do  homework  may  be 

granted  and  revoked  without  a hearing  by  the  Department  of 

2 

Labor  and  Industries.  A license  to  sort  explosives  may  be 

granted  with  the  right  to  appeal  from  a refusal  to  grant 

such  a license.  This  appeal  is  final  fbr  one  year.^  The 

report  of  the  Department  indicates  that  the  opportunity  for 

representation  is  allowed  in  all  hearings  before  the  Depart- 
4 

ment.  Without  statutory  elaboration  it  is  open  to  question 
whether  or  not  counsel  is  provided  to  protect  an  individual 
who  suffers  from  a ruling  of  the  agency  where  no  hearing  is 
provided.  The  report  would  indicate  that  adequate  procedure 
protects  the  individual. 

It  is  true  in  the  Department  of  Mental  Health,  that  the 
Commissioner  may  appoint  and  remove  clerical  assistants-^  and 


1.  Hi i&.,  Ch.  15  8.  11. 

2.  Ibid.,  Ch.  149  S.  147. 

3.  Ibid. . Ch.  148  8.  13, 

4.  Mr.  Alfred  Coulthard.  See  appendix. 

5.  Ibid,,  Ch.  19  8.  2. 
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under  the  same  authority  may  select  and  appoint  as  well  as 
remove  at  will  certain  clinical  assistants  deemed  vital  to 
the  operation  of  the  Department.  Here,  the  Department  ex- 
ercises enabling  powers  without  providing  counsel  to  the  ag- 
grieved party.  But  this  is  not  true  regarding  parties  ap- 
pearing before  the  Department  for  other  purposes. 

The  Department  of  Health  may  appoint  and  remove  in- 
spectors, analysts  and  chemists  but  his  action  is  reviewable 
by  the  courts.  Thus  an  inspector  appointed  by  a local 

Board  of  Health  could  not  be  removed  by  the  Commissioner 

3 

when  inspection  of  carcasses  was  carefully  performed. 

A hearing  is  required  in  revocation  but  not  with  the 

4 

granting  of  a license  where  a dispensary  is  established,  a 

day  nursey  is  created, ^ a non-alcoholic  permit  is  invol- 

6 7 

ved,  a dairy  is  registered,'  farm  products  are  branded  or 

8 9 

labeled  and  in  the  licensing  of  a hawker.  In  the  last 

mentioned  case,  the  defendant  is  entitled  to  representation 

at  the  trial. 


1.  2nd  Assistant  Commissioner  John  P.  Gentile. 

2.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  Ill  S.  9. 

3.  Commonwealth  v.  Prince,  203  Mass.  602,  89  N.  E. 
1047  (1909). 

4.  Mass.  Gen.  Laws  (Ter.  ed.  1932)  Ch.  Ill  S.  53. 

5.  Ibid..  Ch.  Ill  S.  6l. 

6.  Ibid..  Ch.  94  S.  10B. 

7.  Ibid..  Ch.  94  S.  16. 

8.  Ibid..  Ch.  94  S.  117. 

9.  Ibid. . Ch.  94  S.  101. 
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The  Department  of  Public  Safety  does  not  provide  a hear- 


ing upon  the  granting  of  a license  to  detectives,^-  boxing 

2 3 

bouts,  parties  wishing  to  run  steam  boilers,  individuals  de- 

4 

siring  to  operate  amusements  on  Sunday,  or  to  store  explo- 
sives.^ On  the  revocation,  however,  provision  under  the 
same  statutes  for  hearing  is  not  granted.  A report  indica- 
tes that  in  practice,  hearings  are  given  relative  to  the  Board 
of  Boston  Rules  but  no  representation  is  allowed  an  aggrieved 
party 

The  Department  of  Public  Utilities  with  its  licensing 

powers  may  grant  a street  railway  a new  name,''1 2 3 4 5 6 7 8 9  create  a route 

8 9 

for  a trackless  trolley,  allow  a street  railway  location, 

change  the  name  of  a railroad  corporation,^0  and  allow  the 

use  of  railroad  lines  by  another  corporation.^^  By  the 

statutes  listed  in  the  footnotes,  authority  is  subject  to 

hearings  and  review  by  the  Supreme  Judicial  Court  and  such 


1.  Ibid..  Ch.  147  S.  25B. 

2.  Ibid. . Ch.  147  S.  33. 

3.  Ibid..  Ch.  146  S.  63. 

4.  Ibid.,  Ch.  136  S.  4,  4A. 

5.  Ibid. . Ch.  148  S,  13. 

6.  Inspector  John  A.  Murdock. 

7.  Ibid. . Ch.  161  S.  23 . 

8.  Ibid. . Ch.  163  S.  6. 

9.  Ibid. . Ch.  161  S.  7. 

Ibid.,  Ch.  160  S.  215. 


See  appendix. 


10. 

11.  Burgess  v.  Brockton.  235  Mass.  95,  100,  126  N.E. 
456  (1920). 
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is  the  statement  of  the  Department  Secretary.1 * 3 4 5  These  con- 
clusions are  true,  although  there  is  an  indication  that  at 
least  in  the  issuance  of  a license  to  public  utility  and 

the  approval  of  its  route,  the  Supreme  Judicial  Court  indica- 

2 

tes  that  no  vested  right  would  be  denied. 

The  same  procedural  rights  have  been  maintained  in  revo- 
cation and  suspension.-^ 

Even  in  the  light  of  all  this  authority,  however,  one 
case  held  that  the  revocation  of  a street  railway  order  lo- 
cation license  was  not  open  to  review  because  of  the  act  of 
the  Department  was  legislative  and  not  executive  or  Judicial 

II 

in  character. 

It  is  sufficient  for  our  study  to  realize  that  adequate 
opportunity  for  representation  by  counsel  is  afforded  to  the 
aggrieved  party  under  any  phase  of  the  enabling  power  used 
in  the  Department  of  Public  Utilities. 

Enabling  powers  of  the  Department  of  Welfare  allow  ap- 
pointment and  removal  of  special  welfare  police  officers 
without  review  of  such  action,'’  and  this  is  true  where  the 

agency  licenses  or  revokes  homes  for  the  care  of  dependent 

6 

children.  Yet  where  there  is  the  suspension  or  removal  of 


1.  Secretary  James  E.  Cushing.  See  appendix, 

* 2.  In  Roberto  v.  Department  of  Public  Utilities,  262 

Mass,  583P  160  N.E.  321  (1928). 

3.  Secretary  James  E.  Cushing.  See  appendix. 

4.  Salem  v.  Eastern  Mass.  St.  R.  Co.  254  Mass.  42, 
46,  149  N.E.  671  (1925). 

5.  Mass.  Gen.  Laws  (Ter.  ed  1932)  Ch.  119  S.  18. 

6.  Ibid.,  Ch;  119  S.  3> 
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a city  housing  board  member,  a hearing  must  be  held.1  The 
statutes  do  not  indicate  that  counsel  is  afforded  and  perhaps 
this  is  to  be  expected  in  the  field  of  welfare  where  the 
parties  are  obtaining  benefits  rather  than  becoming  subject 
to  duties  and  where  the  work  is  connected  with  the  public 
interests.  These  conclusions  are  not  in  accord  with  the 
report  of  the  Commissioner,  who  may  have  not  considered  en- 
abling powers.^ 

The  State  Racing  Commission  may  grant  or  refuse  licen- 

3 

ses  for  dog  racir.g  and  horse  racing.  An  aggrieved  party 

may  appeal  to  the  Commissioner  whose  decision  at  a hearing 

is  final  except  for  review  by  the  courts.  The  report  of 

the  Secretary  indicates  that  the  aggrieved  party  is  entitled 

4 

to  representation  at  the  hearing. 


1.  Ibid. . Ch.  121  S.  26N. 

2.  Commissioner  Patrick  A.  Tompkins.  See  appendix. 

3*  Mass.  Gen.  Laws  (Ter.  ed  1932 * 4)  Ch.  128  S.  A3. 

4.  Secretary  Lawrence  J.  Lane.  See  appendix. 
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CONCLUSION 

It  was  the  contention  of  this  thesis  that  in  order  to 
effectuate  MfairM  consideration  of  individual  or  property 
rights,  every  agency  of  the  state  government  should  allow  an 
individual  the  opportunity  to  be  heard  by  counsel.  This 
should  be  provided  somewhere  along  the  line  of  administrative 
cons iderat ion . 

With  the  present  system  of  administrative  rules, 
statutory  provision  and  actual  practice,  there  is  no  uni- 
form procedure  relative  to  an  aggrieved  party  and  his  oppor- 
tunity for  counsel. 

Thus  in  the  investigatory  power,  with  the  exception  of 
those  agencies  which  have  not  considered  the  problem,  repre- 
sentation is  allowed  sometimes  at  the  initial  hearing,  often 
at  an  appeal  hearing  before  the  commission  and  frequently  in 
the  courts.  Although,  according  to  E.  Freund, ^ the  examin- 
ing power  does  not  need  some  procedural  safeguards,  it  is 
recommended  that  a uniform  appeal  be  provided  to  a single 
agency  with  the  opportunity  for  representation  possible. 

In  the  exercise  of  summary  powers  there  are  instances 
where  review  of  administrative  action  is  allowed  in  the 
courts  or  before  a special  judicial  board,  or  appeal  may  be 


1.  E.  Freund,  p.  175 . 


. 





merely  to  the  commissioner  whose  decision  is  final  without 
representation  afforded,  or  there  may  be  no  appeal  and  no 
representation.  Here  there  is  no  unity  of  procedure  and 
divergency  cannot  be  accounted  for  upon  any  classification. 

The  lack  of  uniformity  is  unnecessary  and  confusing  to  any 
party  who  wants  to  know  whether  or  not  he  can  appear  with 
counsel.  Here,  also,  appeal  to  a single  board  is  recommen- 
ded. 

Regarding  the  directing  powers  of  Massachusetts  agencies, 
a solution  should  be  found  for  review  both  of  facts  and  law 
with  representation  available  in  either  situation.  This 
would  eliminate  the  lack  of  representation  in  the  Depart- 
ment of  Health,  would  relieve  the  Supreme  Judicial  Court  of 
review  of  action  by  the  Department  of  Industrial  Accidents, 
would  provide  review  of  fact  in  the  Minimum  Wage  Commission 
with  the  opportunity  for  the  aggrieved  party  to  be  provided 
counsel  of  his  own  choosing,  would  grant  counsel  to  parties 
before  the  Department  of  Public  Safety  in  situations  other 
than  the  review  of  acts  in  excess  of  authority  and  would 
clarify  rules  as  to  representation  in  the  Metropolitan 
District  Commission. 

With  the  exception  of  the  Waldon  Pond  State  Reserva- 
tion Commission  the  agencies  of  Massachusetts  in  all  situa- 
tions provide  an  aggrieved  party  with  an  opportunity  to  be 
represented  by  counsel  when  in  the  exercise  of  rule-making 
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powers.  If  the  agency  does  not  afford  the  privilege  before 
an  administrative  hearing,  appeal  to  judicial  courts  is 
allowed.  The  rule-making  power,  being  general  in  its  appli- 
cation need  not  afford  representation  on  the  administrative 
level  as  has  been  noted  above.  This  thesis  does  not 
recommend  modification  of  existing  statutes  relative  to  the 
rule-making  powers  although  the  Waldon  Pond  State  Beserva- 
tion  Commission  exercises  its  authority  by  providing  in 
adequate  opportunity  to  parties  aggrieved  by  its  rules. 

The  need  for  a single  body  which  affords  representa- 
tion to  an  aggrieved  party  is  clearly  seen  in  the  present 
exercise  of  enabling  powers  in  Massachusetts.  The  mere 
fact  that  an  individual  requests  an  agency  that  he  be 
granted  a license  should  not  be  a presumption  that  his 
case  is  adequately  presented.  The  argument  of  agencies 
that  hearings  are  not  required  in  the  granting  and  revok- 
ing of  licenses  because  the  petitioner  should  effect  pro- 
tection in  the  judicial  branch  of  government  does  not 
help  the  aggrieved  party,  even  if  licensing  has  been 
traditionally  a non- judicial  function  without  procedural 
safeguards  provided.  The  need  for  protection  is  apparent 
as  may  be  concluded  from  the  inadequate  representation 
allowed  in  the  Department  of  Agriculture . where  there 
are  absolute  powers  of  removal  and  appointment;  in  the 
Division  of  Bank  and  Loan  Agencies : in  the  Department  of 
Conservation . where  licenses  for  fishing  and  lobster 


catching  are  arbitrarily  granted  or  refused;  and  in  the 
granting  of  licenses  under  the  Board  of  Health  regarding 
dairies,  hawkers,  alcoholics,  and  day  nurseries.  The  Depart- 
ment of  Safety  does  not  allow  representation  in  many  in- 
stances, including  revocation,  granting  or  suspension  of 
licenses.  A similar  conclusion  must  be  reached  in  the 
Department  of  Welfare. 

The  party  should  not  be  forced  to  obtain  protection 
of  his  rights  with  representation  only  when  he  appears  be- 
fore a court  contending  that  an  agency  has  acted  beyond 
its  powers.  Rather,  the  individual  should  be  able  to  pre- 
sent his  case  on  the  merits  of  whether  or  not  he  is  entitl- 
ed to  obtain  or  continue  a license  privilege.  Although 
this  conclusion  is  perhaps  counter  to  the  progress  of  ex- 
isting law,^  it  may  be  a sound  basis  for  a single  agency 
to  afford  protection  to  the  individual. 

Massachusetts  today  affords  inadequate  representation 
to  parties  when  agencies  of  this  state  exercise  acts  of 
investigation,  rule-making,  directing  and  enabling.  A 
solution  may  be  accomplished  by  a single  administrative 
court  or  a Massachusetts  Procedure  Act  as  indicated  above. 
The  need  is  apparent. 


1.  E.  Freund,  pp.  107-110. 
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APPENDIX 


ADMINISTRATIVE  AGENCIES  OF  MASSACHUSETTS 


1.  Administration  and  Finance,  Commission  on 

2.  Agriculture,  Department  of 

3.  Alcoholic  Beverages  Control  Commission 

4.  Appellate  Tax  Board 

5.  Apprenticeship  Council  (Dept,  of  Labor  and  Industries) 
o.  Approving  Authority  for  Schools  for  Nurses  (Civil 

Service) 

7.  Architects.  Board  of  Registration  (Dept,  of  Civil 

Service) 

8.  Armory  Commission 

9.  Art  Commission  for  the  Commonwealth 

10.  Ballot  Law  Commission,  State 

11.  Bank  Incorporation,  Board  of  (Banking  and  Insurance) 

12.  Banking  and  Insurance,  Department  of 

13.  Banks  and  Loan  Agencies,  Division  of  Banking  and  In- 

surance 

14.  Bar  Examiners,  Board  of 

15.  Boiler  Rules,  Board  of  (Commissioner  of  Public  Safety) 

16.  Barbers,  Board  of  Registration  of  (Civil  Service) 

17.  Boston  Finance  Commission 

18.  Boston,  Licensing  Board 

19.  Boston,  Police  Commissioner 

20.  Boston,  Metropolitan  District 

21.  Buildings,  State  Superintendent  of 

22.  Certified  Public  Accountants,  Board  of  Registration 

(Civil  Service) 

23.  Chelsea,  Board  of  Excise 

24.  Chiropody,  Board  of  (Civil  Service) 

25.  Civil  Service  and  Registration,  Department  of 

26.  Collateral  Loan  Company 

27.  Collegiate  Authority,  Board  of 

28.  Comptroller's  Bureau  (Administration  and  Finance) 

29.  Conservation,  Department  of 

30.  Corporations  and  Taxation,  Department  of 

31.  Correction,  Department  of 

32.  Dental  Examiners  (Civil  Service) 

33.  Education,  Department  of 

34.  Electricians,  State  Examiners  of  (Civil  Service) 

35.  Embalming  and  Funeral  Directing  (Civil  Service) 

36.  Emergency  Finance  Board  (State  Treasurer) 

37*  Emergency  Housing  Commission 

38.  Fair  Employment  Practice  Commission 

39.  Employment  Security,  Division  of  (Labor  and  Industries) 

40.  Fireman's  Relief,  Commissioners  on  (State  Treasurer) 

41.  General  Insurance  Guaranty  Fund  (Banking  and  Insurance) 


42. 

43. 

44. 

45. 

46 . 


47. 

48. 

49. 

50. 

51. 

52. 


53. 

54. 

55. 

56. 

57. 

58. 

I9* 

60. 

61. 

62. 

63. 

64. 

65 . 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 
81. 
82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 


G-reylock  Reservation  Commission 

Hairdressers,  Board  of  Registration  (Civil  Service) 
Industrial  Accidents,  Department  of 
Insurance,  Division  of  (Banking  and  Insurance) 
Interstate  Co-operation,  Commission  on  (State 
Secretary) 

Labor  and  Industries 

Labor  Relations  Commission  (Labor  and  Industries) 
Lynn,  Trustees  of  Shoeraaking  School 
Maspee  Advisory  Corporation 
Massachusetts  Aeronautics  Commission 
Mass.  Development  and  Industrial  Commission  (Labor 
and  Industries) 

Massachusetts  Fair  Employment  Practice  Commission 
Massachusetts  School  Fund,  Commissioners  of  the 
Massachusetts  Public  Building  Commission 
MTA  Board  of  Trustees 

Medicine,  Board  of  Registration  (Civil  Service) 

Mental  Health,  Department  of 
Merrimack  River  Valley  Sewerage  Board 
Metropolitan  District  Commission 
Military  Reservation  Commission 
Milk  Control  Board  (Agricultural  Dept.) 

Milk  Regulation  Board 

Millicent  Library  Corporation  Fund. 

Minimum  Wage  Commission  (Labor  and  Industries) 

Mount  Everett  Reservation  Commission 

Mount  Tom  State  Reservation 

Mystic  River  Bridge  Authority 

Nursing,  Board  of  Registration  (Civil  Service) 

Optometry,  Board  of  Registration  (Civil  Service) 

New  Bedford  Steamship  Authority 

N.E.  Interstate  Water  Pollution  Control  Commission 
Outdoor  Advertising  Authority 
Parole  Board  (Correction) 

Pharmacy,  Board  of  Registration  (Civil  Service) 
Pilots,  Commissioners  of 

Plumbers,  Board  of  State  Examiners  (Civil  Service) 
Port  of  Boston  Authority 
Probation,  Board  of 

Professional  Engineers,  Registration  (Civil  Service) 
Public  Bequest  Commission  (Corporations  and  Taxation) 

Public  Employment  Offices  (Employment  Security) 

Public  Health,  Department  of 

Public  Safety,  Department  of 

Public  Utilities,  Department  of 
Public  Welfare,  Department  of 
Public  Works,  Department  of 

Purgatory  Chasm  State  Reservation  Commission 
Registry  of  Motor  Vehicles  (Public  Works) 

Retirement,  State  Board  (State  Treasurer) 


91.  Salem  and  Beverly  Water  Supply  Board 

92.  South  Essex  Sewerage  Board 

93.  School  Building  Assistance  Commission 

94.  State  Airport  Management  Board 

95 • State  Boxing  Commission  (Public  Safety) 

96.  State  Housing  Board  (Public  Welfare  Department) 

97.  State  Library,  Trustees  of 

98.  State  Planning  Board 

99.  State  Racing  Commission 

100.  State  Reclamation  Board  (Agriculture) 

101.  State  Soil  Conservation  Committee 

102.  Suffolk  County  Court  House  Commission 

103.  Uniform  State  Laws,  Commissioners  on 

104.  United  Spanish  War  Veterans 

105.  Veteran's  Services,  Commissioner  of 

106.  Veterans  of  Foreign  Wars 

107.  Veterinary  Medicine,  Board  of 

108.  Wachusett  Mountain  State  Reservation  Commission 

109.  Walden  Pond  State  Reservation  Commission 

110.  War  Records,  Commissioner  on 

111.  Workingmen's  Loan  Association 

112.  Youth  Service  Board 


SAMPLE  QUESTIONNAIRE 


56  Fairmont  Street 
Belmont,  Mass. 

June  27,  1949 


Dear  Sir: 

A survey  is  being  made  to  determine  when  interested  par- 
ties are  entitled  to  appear  by  counsel  before  the  adminis- 
trative agencies  of  the  Commonwealth  of  Massachusetts.  It  is 
expected  that  the  information  so  obtained  will  be  of  value  to 
the  legal  profession  of  this  State. 

Would  you  be  willing  to  complete  the  questions  below  and 
return  this  questionnaire  in  the  stamped  addressed  envelope 
herewith? 

Encircle  one 

1.  Does  your  department,  board  or  commission 
make  rulings  that  affect  property  or  in- 


.dividual  rights  without  providing  a hear- 
ing to  interested  parties? 

yes 

no 

If  no  hearing  is  given,  does  the  party 
have  an  appeal  from  the  ruling?  If  ap- 
peal is  allowed,  to  whom? 

yes 

no 

If  a hearing  is  provided  is  the  party  en- 
titled to  be  represented  by  counsel  of  his 
own  choosing? 

a.  In  all  situations? 

yes 

no 

b.  In  some  situations? 

yes 

no 

If  a hearing  is  allowed  is  an  interested 
party  ever  prohibited  from  being  represen- 
ted by  counsel  of  his  own  choosing? 

yes 

no 

If  a hearing  is  given  does  the  party  have 
an  appeal  from  agency  findings?  If 
allowed,  to  whom? 

yes 

no 

6.  Comments  if  any: 


Very  truly  yours, 


i 


i 


QUESTIONNAIRE  RESULTS 


1.  Administration  and  Finance,  Commission  and 

Division  of  Personnel  and  Standardization. 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  Governor  and  Council 

2.  Agriculture,  Dept,  of 

Parties  entitled  to  counsel  before  Department 
Appeal  to  Superior  Courts  - counsel  afforded 

3.  Alcoholic  Beverages  Control  Commission  and 

Commission  on  Alconolism 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  courts  on  law 

4.  Appellate  Tax  Board 

Parties  entitled  to  counsel  before  Board 
Appeal  to  Supreme  Judicial  Court 

5.  Ballot  Law  Commission,  State 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  Superior  and  Supreme  Judicial  Court 

6.  Bank  Incorporation,  Board  of 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  courts- special  cases  - law 

7.  Boiler  Rules,  Board  of  (Commissioner  of  Public  Safety) 

Parties  have  not  to  date  desired  counsel  before  Board 
Appeal  within  Department  only 

8.  Boston  Finance  Commission 

Parties  entitled  to  counsel  before  Commission 
Other  than  when  M Invest igating"  no  rights  affected 

9.  Boston  Police  Department 

Parties  entitled  to  counsel  before  Department 
Appeal  as  prescribed  by  special  statute  only 

10.  Boston  Metropolitan  District 

Activity  does  not  affect  property  or  individual  rights 

11.  Civil  Service  and  Registration,  Department  of 

Parties  entitled  to  counsel  before  Commission 
Appeal  within  Department 

12.  Comptroller 11  s Bureau 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  Governor  and  Council 

13.  Conservation,  Department  of 

Parties  entitled  to  counsel  before  Department 
Appeal  within  Commission  only 

14.  Corporations  and  Taxation,  Department  of 

Parties  may  not  be  entitled  to  counsel 
Appeal  within  Department  only  (Note  Tax  Board- item 
four) 

15.  Correction,  Department  of 

Parties  entitled  to  counsel  before  Commissioners 
Appeal  to  Civil  Service  Commission 


• - 


16. 

17. 

18, 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 
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Emergency  Finance  Board 

Applies  to  cities  and  towns  only 
Fireman's  Relief,  Commissioners  on 

Parties  entitled  to  counsel  before  Commissioners 
No  appeal 

Industrial  Accidents,  Department  of 

Parties  entitled  to  counsel  before  Department 
Appeal  to  courts 

Insurance  Division  of  (Banking  and  Insurance) 

Parties  entitled  to  counsel  before  Division 
Appeal  to  courts- special  cases-law 
Interstate  Co-operation  Commission 

Activity  does  not  affect  persons  or  property  rights 
Labor  Relations  Commission  (Labor  and  Industries) 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  courts 
Mass.  Aeronautics  Commission 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  courts  of  equity 
Mass.  Fair  Employment  Practice  Commission 
Conference  used  successfully  to  date 
When  hearing  demanded  counsel  not  prohibited 
Appeal  allowed  to  courts-not  used 
Mass.  Public  Building  Commission 

Activity  does  not  directly  affect  persons  or  property 
Mental  Health  Department 

Parties  entitled  to  counsel  before  Department 
Merrimack  River  Valley  Sewerage  Board 

Activity  does  not  affect  rights  of  persons  or  property 
Military  Reservation  Commission 

Parties  entitled  to  counsel  before  Commission 
Appeal  to  courts 
Milk  Control  Board 

Parties  entitled  to  counsel  before  Board 
Appeal  to  courts 
Milk  Regulation  Board 

Parties  entitled  to  counsel  before  Board 
Appeal  to  courts 

Mount  Everett  Reservation  Commission 

Activity  does  not  affect  rights  of  persons  or  property 
Mystic  River  Bridge  Authority 

Controlled  by  Judicial  Department-not  administrative 
Parties  entitled  to  counsel 
Appeal  to  courts 
New  Bedford  Steamship  Authority 

Activity  does  not  affect  rights  of  persons  or  property 
New  England  Interstate  Water  Pollution  Control  Commission 
No  procedure  established-a  new  agency 
Pilots,  Commissioners  of  (Boston) 

Applies  to  local  pilots  only 


c 


. 


35* 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43* 

44. 

45. 

46 . 
4?. 

48. 

49 . 

50. 

51. 

52. 


Probation,  Board  of 

An  appointment  Board  for  District  Courts 

Parties  entitled  to  counsel  before  Board 
Public  Health  Department 

Rulings  may  be  made  affecting  parties  without  hearings 
or  appeal 

When  hearing  is  provided,  counsel  may  represent 
parties  and  appeal  to  courts  is  authorized 
Public  Safety  Department,  Division  of  Inspection 

Parties  not  entitled  to  counsel  before  Department 
Appeal  not  allowed 
Public  Utilities  Department 

Parties  entitled  to  counsel  before  Department 
Appeal  to  courts 
Public  Welfare  Department 

Parties  entitled  to  counsel  before  Department 
Appeal  not  allowed 
Public  Works  Department 

Parties  entitled  to  counsel  before  Department 
Appeal  to  courts 
Retirement,  State  Board  of 

Parties  entitled  to  counsel  before  Department 
Appeal  to  Contributory  Retirement  Appeal  Board  only 
Salem  and  Beverly  Water  Supply  Board 

Parties  not  entitled  to  counsel  if  no  hearing 
Appeal  not  allowed 

School  Building  Assistance  Commission 
Applies  to  cities  and  towns  only 
State  Airport  Management  Board 
Parties  not  entitled  to  counsel 
Appeal  not  afforded 
State  Boxing  Commission 

Parties  entitled  to  counsel  before  the  Commission 
Appeal  to  New  England  Boxing  Commissioners 
State  Housing  Board 

Activity  does  not  affect  rights  of  persons  or  property 
State  Planning  Board 

Parties  entitled  to  counsel  before  Board-examining 
only 

State  Racing  Commission 

A party  is  entitled  to  counsel  before  the  Commission 
Appeal  to  courts 

Uniform  State  Laws,  Commissioners  on 

Activity  does  not  affect  rights  of  persons  or  property 
Veteran's  Services,  Commissioner  of 

Parties  entitled  to  counsel  before  Commissioners 
Appeal  to  Governor  and  Council 
Waldon  Pond  State  Reservation  Commission 
Parties  may  not  be  entitled  to  counsel 
Appeal  in  some  situations  only 
Workingmen's  Loan  Association 

Activity  does  not  affect  persons  or  property  as  an 
administrative  agency 
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